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SUBPART A9 GENERAL

PURPOSES AND APPLICABILITY

6.31.2.14NMAC.
A.

RULES OF CONSTRUCTION:

U.S. demrtment of education interpretations. The U.S.
department ofeduc a t i (WSDE) Brtempretationsof
the provisions of34 CFRPart300 asset forth in its
Analysisof Comments and Chargesto Part 30 at71
Federal Register6547-46753 (August14, 2006), and
other interpretatonsthat are pblished or amounced by
the USDE in the federalregster arerecognized asthe
federal governmert sfficial positions rgarding the
requirements of the IDEA. Suchinterpretatims sall
be foll owed by the department to the extent that they
do nat conflict with expressprovisions of the IDEA or
case lawfrom the federal ourts.

Uniform Statute and Rule Gongruction Act. The
Uniform Statute and Rule Consruction Act, Secs12-
2A-1 through 20 NMSA 1978, aplies tothe
interpretatbn of 6.31.2 NMAC except to the extent
that these rlesincorporate pemissble varations
under the New Mexico version of the Uniform
Staute and Rule Congruction Act. Referenaesin
6.31.2 NMAC to stateor federal laws, rules or
regulationsareintended to incorporatduture
amendments unless @rovisionin theserules is
irreconcilale with a future anendment under the
standards of the Uniform Statue and Rule
Condruction Act.

Conflicts with stateor federallawsor regulations. If
any date law, astate ruleor regulation adpted bythe
department or afederal bw or regulation grants greater
rights to an indildualor agencythanthese ules
provide, the provision(s) grauting greaer rights sall
control to the extet necessaryo awid a canflict.

TEXICO MUNICIPAL SCHOOLSBoard Policy along
with this Handbook of Procedures constitute the Polig
and Procedures @EXICO MUNICIPAL SCHOOLS
which are designed to be consistent with the State
policies and procedures developed pursuant to the
IDEA.

The NMPED also provides guidance to local
educational agencies in implementing the IDEA. To |
extent that the NMPEDOS
IDEA and does not impose a requirement that is not
otherwise imposed by the IDEA without the specific
notice required under 34 C.F.R. §300.299(a)(2),
TEXICO MUNICIPAL SCHOOLSwill follow the
guidance of the NMPED.

TEXICO MUNICIPAL SCHOOLSSpecial Educ#édn
Handbook of Procedures is not be for the purpose of
creating a requirement that is not otherwise imposed
the IDEA (and its implementing federal regulations,
state statutes and rules) and shall not be construed ti
create a higher standard. This Haodk of Procedures
developed by the Superintendent or at the
Superintendent &8s dIiTEXGOt i
MUNICIPAL SCHOOLSs website. TEXICO
MUNICIPAL SCHOOLSSpecial Education Handbook
of Procedures should be interpreted consistent with t
IDEA.

TEXICO MUNICIPAL SCHOQLS Special Education
Handbook of Procedures is reviewed and updated, a|
needed, on at least an annual badisXICO
MUNICIPAL SCHOOLSwill make timely changes to
policies and procedures in response to IDEA
amendments, regulatoor rule changes, changes to
State policy, or new legal interpretation as are neces;
to bringTEXICO MUNICIPAL SCHOOLSinto
compliance with the requirements of IDEA.

WG
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Federal Regulations

New Mexico Rules

Procedures

§ 300.1 Purposes.

The purposes ofthis pat ared

(@) To ensurethat all childrenwith disabili ties have
available to them afree appopriate public
education that emphasizesspecial education and
related setvices asignedto meet their uniqueneeds
andpreparethem for further edication,
employment, and indendent living;

To ensurethat the rights of childrenwith disabilities
andthdr parents are protected;

(b)

To assist States, localities, educational service
agencies, and Federalagencies to provide for the
education of dl childrenwith disabilities; and

©

To assess and ensurethe dfectiveness of effortsto
educatechildrenwith disabilities.

(d)

(Authority: 20U.S.C. 1400(d))

6.31.2.2 NMAC SCOPE:

The requirements of these rules are binding on each New
Mexico pubic agency that has direct or delegated authority|
provide special education and related services, regardless
whether that agency is receiving funds under the Individua|
with Disabilities Education Improvement Act of 2004 and
regardless of whethergirovides special education and relatg
services directly, by contract or through other arrangement
such as referrals by the agency to private schools or faciliti
Each public agency is responsible for ensuring that all righ
and protections under thesdes are afforded to children
referred to or placed in private schools or facilities includin
residential treatment centers, day treatment centers, hospi
or mental health institutions by that public agency.

6.31.2.6 NMAC OBJECTIVE:

The following rule is promulgated to assist New Mexico
public agencies in appropriately identifying and providing
educational services for children with disabilities and gifted
children. The purposes of this rule is (a) to ensua¢ all
children with disabilities and gifted children have available
free appropriate public education which includes special
education and related services to meet their unique needs
to ensure that the rights of children with disabilities antkdif
children and their parents are protected; (c) to assist publig
agencies to provide for the education of all children with
disabilities and gifted children; and (d) to evaluate and ens
the effectiveness of efforts to educate those children.

TEXICO MUNICIPAL SCHOOLSmaintains systems
to ensure that all children with disabilities residing in {
District, including children with disabilities attending
non-public schools, regardless of the severity of their
disabilities, and who are in need of speeidlication
and related services, are identified, located, and
evaluated and provided a free appropriate public
education (FAPE).

TEXICO MUNICIPAL SCHOOLSmaintains systems
to ensure that children with disabilities and their pare
are afforded the predural safeguards required under
the IDEA (and its implementing federal regulations,
state statutes and rules) including with respect to the
confidentiality of records and personally identifiable
information.

WG
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Federal Regulations

New Mexico Rules

Procedures

§3

00.2 Aplicability of this part to State and local agencis

(@) Sates. This pat appiesto each State that receives
payments urder Pat B of the Act, as definedin §
3004.

(b)

Publicagencies within the Sate. The provisionsof
this partd

(1) Apply to all pdlitical subdivisions of the State
that are involved in the education of children
with disabilities, including:

(i) TheState edicational agecy (SEA).

(ii) Local educational agencies (LEAS),
eduwational service agencies(ESAS), and
public charter schodsthatare not
otherwise includedas LEAs or ESAs and
arenot a school of an LEA or ESA.

(iii) Other State agencies andschods (such as

Depatmerts of Mental Health and

Welfare andState schodls for children

with deafness orchildrenwith blindness).

(iv) State andlocal juvenile and adult

correctional facilities; and

(2) Are binding on each public agency in the Std
that provides special education and related
services to children with disabilities,

regardless of whether that agency is receivi

funds under Part B of the Act

(c) Private £hools and facilitiesEach public agency
in the State is responsible for ensuring that the
rights and protections under Part B of the Act arg
given to children with disabiliti€s

@

Referredto orplacedin private schools
andfacilities by that public agency; or

(2) Placedin private schodls by their parerts

under the provisions of §300.148.

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR
CHILDREN WITH DISABILITIES:

J. Childrenin statesuppated educational programs.

(1) Children placed or referred by other public agenci

(a) Applicability. The rules in this Paragraph (1)
of Subsection Jpply to children with
disabilities who are being considered for
placement in a statgupported educational
program or facility by another public agency
as a means of providing special education a
related services.

(b) Responsibility. Each public agency shall ens
that a child with a disability who is being
considered for placement in a statgported
educational program by another public agend
has all the rights of a related services:

(i) in conformance with an IEP;

(i)at no cost to the

(iif) at a school or fality that is accredited by
the department or licensed by the New
Mexico department of health.

(c) Service delivery. With informed parent conser
pursuant to 34 CFR Sec. 300.300 and
Subsection F of 6.31.23 NMAC, and pursuant
to the procedures in 34 CFR Sec. 300.304 arn
Subsection D of 6.31.2.10 NMAC, the state
supported program may conduct such additio
evaluations and gather such additional
information as it considers necessary to assig
the IEP teanin making the placement decisio
The referring public agency and the receiving
statesupported educational program shall be
jointly responsible for developing IEPs and
ensuring that the child receives a free
appropriate public education.

In New Mexico, there are two staseipported
educational programs that were created for the expre
purpose of meeting the needs of students with
disabilities in the State.

TheNew MexicoSchool for the Blind and Visually
Impaired(NMSBVI) is a specialized school which
provides residential, academic, support, early childhg
programs, summer camps and outreach services to |
blind and visually impaired students of New Mexico.
NMSBVI is an entirely special education school.
Today, the main campus is still located on the origing
site inAlamogordowith an Early Childhood Program
and Outreach Program housed in Albuquerque, New
Mexico.

More information is available on the NMSBVI website

With a long history of serving children and youth who
are deaf or hard of hearing, tNew Mexico School for
the Deaf(NMSD) offers the following programs to the
state:

A Preschools and kindergartensomprehensivand
stimulating learning environments for young
children

>

Academics grades 1 through 12, which
encompass traditional and elective subjects with
special emphasis on language and literacy
development

-

Student Life- a wide range of residential,
educationahnd recreational afteschool activities,
such as athletics, clubs and life skills developme

>

Step*Hi - statewide, familycentered, early
intervention services for babies, toddlers and yol
children

-2

Outreach statewide information and educational
supprt to public schools serving children and
youth who are deaf or hard of hearing

WG
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Procedures

(Authority: 20U.S.C. 1412)

@

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR
CHILDREN WITH DISABILITIES:

K. Children in detention and correctional facilities.

@

(d) Joint IEPs and interagency agreements.
Responsibility for services for children placed
in or referred to stateupported educational
programs shall be defined by a jointly agreed
upon IEP or other written agreememhlveen
the referring public agency and the state
supported program.

(e) Annual review. At least annually, the referring
public agency, the sta®upported educational
program and the parent shall jointgview the
childés I EP and revi
deems appropriate.

Children enrolled in statsupported educational
programs by parents or other public authorities. A
statesupported educanal program that accepts a
child with a disability at the request of a parent or
upon the request or order of a noneducational pul
authority, and without appropriate participation by
the public agency that has primary responsibility f
serving the ciid, assumes all responsibility for
ensuring the provision
another public agency with educational jurisdictior
may agree to share the responsibility pursuant to
joint IEP or other written agreement between the
statesupportegrogram, the other agency and, if
appropriate, the parent.

If a child with a disability is placed in a juvenile or
adult detention or correctional facility, the facility

must provide the child with FAPE after the facility
learns that the child had been eligible for special

education ad related services in the last educatior]
placement prior to incarceration or otherwise
determines that the child is eligible.

)

More information is available on the NMSD website.

Summer Programa place where NMSD and non
NMSD students who are deaf or hard of hearing|
and in grades B 12, come together in fun,
adventurous, academic and racademic \&ys

WG

12

Copyright2018 WalshGallegos Trevifio Russo & Kyle P.C.



Federal Regulations

New Mexico Rules

Procedures

L.

(5) A statesupported educational program that serve
juvenile or adult dtention or correctional facility
shall be responsible for ensuring that FAPE is
provided to eligible children in that facility.

(6) The local school district in which a detention or
correctional facilityis located (that is not served by
statesupported educational program) shall be
responsible for ensuring that FAPE is made availg
to eligible children i
residence or another public agency with educatior
jurisdictionmay agree to share the responsibility
pursuant to a written agreement between or amor
the agencies involved.

Children in private schools or facilities.
X

(6) If not otherwise governed by this rule, the
department will determine which school district is
responsible for the cost of educating a qualified
student in need of special education who has bee
placed in a private school or facility outside the
qualf i ed studentods resid
accordance with the following procedures.

(@) The receiving school district must notify the
SEB of the department in writing no later thar|
thirty (30) days aftr the receiving school
district receives notice of the placement. The
notice, as described
website, must include: name of student, date
birth of student, date of placement, informatiq
regarding the qualiof
district, documentation of placement, includin
studentds | EP, cost
information deemed relevant by the SEB. Thg
receiving school district must provide a copy
the notice to the district identified as the
student district esi dent

(b) The district identif

WG
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district may provide any additional informatior
it deems relevant. Such additional informatior,
must be provided no later than 15 daysratfie
resident district receives its copy of the noticg
described in Subparagraph (a) of this paragrg

(c) No later than 60 days after its receipt of the
notice described in Subparagraph (a) of this
paragraph, the SEB will issue its determinatid
as to which school district is responsible for tf
cost of educating the student, together with th
amount of any reasonable reimbursement ow
to the receiving school district. The SEB may
extend the 60 daymeline for good cause.

Definitions Used in This Part

6.31.2.7 NMAC DEFINITIONS:
A.

terms defined in the following federal laws and
regulations and any other federally defined terms ths
are incorporated there by reference are incorporated
here for purposes of these rules.

(1) The Indviduals with Disabilities Education

(2) The IDEA regulations at 34 CFR Part 300

(3) Pursuant to the paperwork reduction provisions o

Terms defined by federal laws and regulationd. A

Improvement Act of 2004 (IDEA), 20 USC Secs.
1401 and following.

(governing Part B programs for schaed children
with disabilities), 34 CFR Part 301 (governing
programs for preschool children with disabilities).

IDEA 20 USC Sec. 1408, all definitions, with the
excepton of those found in Subsection B of 6.31.2
below, contained in the IDEA Parts 300 and 301 4
34 CFR Secs. 300.1 through 300.45, will be adop
by reference.

TEXICO MUNICIPAL SCHOOLSutilizes the
definitions in the DEA, its implementing federal
regulations, state statutes and rul€EXICO
MUNICIPAL SCHOOLS by referencén these
procedures, and through staff development (as
appropriate), shall ensure that personnel are
knowledgeable regarding these definitiomsd the
standards and criteria established through these
definitions.

WG
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I

NMSA 1978, § 225-4.12(2017)[H.B. 75]. Limiting the Use
Of Restraint And Seclusion In SchoolsProviding for
Notice To Parents

(1) “first responder" means a person basedidatof a

(2) "mechanical restraint” means the use of davice

(3) "physical restraint" means the use of physical forc

(4) 'restraint" when not otherwise modified means

(5) "seclusion" means the involuntary confinement of

For the purposes of this section [H.B. 75]:

school who functions within the emergency medic
services system and who is dispatched to a schoq
provide initial emergency aid;

or material attached or adjacent to the student's b
that restricts freedom of movement or normal acc;
to any portion of the student's body and that the
student cannot easily remove, but "mechanical
restraint” does not include mechanical suppor
protective devices;

without the use of any device or material that
restricts the free movement of all or a portion of a
studert’'s body, but "physical restraint" does not
include physical escort;

mechanical or physical restraint; and

student alone in a room from which egress is
prevented. "Seclusion” does not mean the use of
voluntary behavior management technique, includ
a timeout location, ggart of a student's education
plan, individual safety plan, behavioral plan or
individualized education program that involves thg
student's separation from a larger group for purpo|
of calming."
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§ 300.4 Act.

Act means thelndividuds with Disabili ties Eclication Act,
as anended.

(Authority: 20U.S.C. 1400(a))

6.31.2.7 NMAC DEFINITIONS:

B. The following terms shall have the following meaning
for purposes of these rules.

e

(12) Thefi I D Emeans the federal Individuals with
Disabilities Educationrhprovement Act of 2004, 20
USC Secs. 1401 and following, including future
amendments.

8 300.5 Assistive techndogy device.

Assistive techndogy device means any item, piece of
equpment, or product system, whetheracquired
commercially off the shelf, modified, orcustomized,that is
used to increase, maintain, or improve the functiona
capabilities of achild with adisability. Theterm does rot
include amedca device thatis surgically implanted, or
thereplacement of such device.

(Authority: 20U.S.C. 1401(1))

The definition ofassistive technology devidees not
list specific devices, nor would it be practical or possi
to include an exhaustive list of assistive technology
devices. However, medical devidbst are surgically

implanted, including those used for breathing, nutritig
and other bodily functions, are excluded from the

definition of anassistive technology devigesection

602(1)(B) of the Act. The exclusion applicable to a
medical device thas surgically implanted includes bot
the implanted component of the device, as well as its
external componentgSee 71 Fed. Reg. 46547 (Auguy
14, 2006))

8 300.6 Assistive technology service.

Assistive techndogy service meansany service that
directly assists a child with adisability in the selection,
acquisition, or use of anasgstive technologydevice. The
term includesd

(@) Theevaluation of the reeds of a child with a
disability, including a functional evaluation of the
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(b)

(©

(d)

(e)

®

child in thechildé customary environmert;

Purchasing, leasing, or otherwiseproviding for the
acquisition of assistive technologydevices by
childrenwith disabilities;

Selecting designing, fitting, customizing, adapting,
applying, maintaining, repairing, or regacing
assistive technology devices;

Coordineting and using othertherapies,
interventions, or services with assistive techndogy
devices, such asthose associatedwith existing
education and rehablitation plans andprogams;

Trainingor technical assistance for achild with a
disability or, if appopriate, that childé family; and

Trainingor technical assistance for professionals
(including indviduds providing education or
rehabilitation services), employers, or other
individuas who provide servicesto, employ, or are
otherwise substantially involvedin themagjor life
functions of thatchild.

(Authority: 20U.S.C. 1401(2))

fi C F R(Not defined in federal regulations; see New
Mexico Rules).

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meanin
for purposes of these rules.

(1) A CF Rneans the code of federal regulations,
including future amendnmgs.

8§ 300.7 Charter schod.

Charter school hasthe meaning given thetem in section
5210(1) ofthe Elementary and Secondary Education Act
of 1965, as anended, 20U.S.C. 6301et seg. (ESEA).

(Authority: 20U.S.C. 7221i(1))

WG
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§3

00.8 Child with a disability.

@

Geneal.

(1)  Child with adisability means achild
evaluaedin accordance with §8 300.304
through 3M®.311 as faving mental
retardation, ahearng impairment (including
dedness), aspeech or language impairment,
avisual impairment (including blindness), a
serious emotional disturbance (referredto in
this part as fiemotiond disturbance Y an
orthopedc impairment, autiism traumatic
bran injury, another hedth impairment, a
specific learnng disability, deaf-blindness
or multiple disabilities, and who, by reason
thered, neels special edwcation andrelated
services.

@

Sibject to pargraph(a)(2)(ii) of this
section, if it is determined, throughan
appropriate evaluation undergg 300.304
through 300.311, thata child has me of
the dsabilities identified in paragrph
(a)(1) of this section, but only needsa
related service andnot special education,
the child is rot a child with adisability
underthis part.

(i) If, consistent with 8§ 300.39(a)(2), the
related service required by the child is
considered special education rather thal
related service under State standards, t
child would be determined to be a child
with a disability under paragraph (&) of
this section.

(b) Childrenagedthreethrough nine experiencing
developmental delys. Child with a disability for

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have tliellowing meanings
for purposes of these rules.

e

@

(@)

(b)

(©

AChild
all requirements of 34 CFR Sec. 300.8 and who:

wi t hmeans d chisd avivoi medts

is aged 3 through 21 or will turn 3 at any time
during the school year;

has been evaluated in accordance with 34 CH
Secs. 300.30800.311 and any additional
requirements of these or other publittieation
department rules and standards and as havin
one or more of the disabilities specified in 34
CFR Sec. 300.8 includinigtellectual disability
a hearing impairment including deafness, a
speech or language impairment, a visual
impairment includindlindness, emotional
disturbance, orthopedic impairment, autism,
traumatic brain injury, and other health
impairment, a specific learning disability, dea
blindness, or being developmentally delayed
defined in paragraph (4) below; and who has
not receied a high school diploma; and

at the discretion of each local educational
agency and subject to the additional
requirements of Paragraph (2) of Subsection
of 6.31.2.10 NMAC, t
di sabilityodo may incl
who is evaluated as being developmentally
delayed and who, because of that condition,
needs special education and related services

The NMPED has issued a guidance docointiged,
New Mexico Technical Evaluation and Assistance
Manual: Determining Eligibility for IDEA Part B
Special Education Seéces(NM TEAM, Januan2017),
available through the NMPED website.

For each eligibility category, the Initial Evaluation
section in the\M TEAM (January 2017) outlines the
assessments, observations, and datart@4tCO
MUNICIPAL SCHOOLSexpects the evaation team to
gather throughout the initial evaluation process. This
section includes: Highly Recommended Components
and Potential Additional Components. The Highly
Recommended Components are those components {
TEXICO MUNICIPAL SCHOOLSconsiders most
critical for making an eligibility determination under a
specific eligibility category. The Potential Additional
Components are those that evaluation teams will moj
commonly identify as other areas of need for a partic
child when considering a speciicategory. However,
TEXICO MUNICIPAL SCHOOLSreminds evaluation
teams that these two lists are notiadllusive. Each
evaluation is unique and should reflect the specific
childés needs as identif
addition, TEXICO MUNICIPAL SCHOOLSreminds
evaluation teams that in some cases, standardized
measures may not provide the most accurate
representation of a chil
an appropriate standardized measure for the area be|
assessed. In these cases, etmodeams may find that
it is necessary to use alternative methods to obtain tH
data that they needEXICO MUNICIPAL SCHOOLS
expect these decisions and their underlying rationale
be clearly documented. With rare exceptibBXICO
MUNICIPAL SCHOOLSexpects the evaluation team
include all of the elements outlined under Highly
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childrenagedthree through ninglor anysubset of
that age rangg, including ages threethroughfive),
may, subject to the conditions describedin
§300111(), includeachildd

(1) Who is expeliencing developmental
delays, as defined bythe Sate and as
measured by appropriate dagrostic
instruments andproceduees, in oneor
more of thefollowing aress: Physical
development, cognitive development,
communication development, social or
emotional development, or adaptive
development; and

(2) Who, by reason thereof, neads special
education and reléed services.

(c) Definitions of disability terms. Theermsused in
this definition of a child witta disability are
defined as follows:

@)

(i) Autism means a developmental
disability significantly affecting
verbal and nonverbal
communication and social
interaction, generally evident beforg
age three, that adversely affects a
chil doés e tbumared. i o
Other characteristics often associal
with autism are engagement in
repetitive activities and stereotyped
movements, resistance to
environmental change or change in
daily routines, and unusual
responses to sensory experiences.

(i) Autism does not apply if achildé s
educational pefformance is adversely
affected primarily because thechild
has aremotionaldisturbance, as
defined in paragaph(c)(4) of this
section.

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning

for purposes of these rules.
é

(4) nDevel opment anednya child aged
through 9 or who will turn 3 at any time during the
school yearwith documented delays in developme
which are at least two standard deviations below {
mean on a standardized test instrument or 30 per
below chronological age; and who in the
professional judgment of the IEP team and one o
more qualified evaluats needs special education
and related services in at least one of the followin
five areas: communication development, cognitiveg
development, physical development, social or
emotional development or adaptive development.
Use of the developmentally deksy option by
individual local educational agencies is subject to
further requirements of Paragraph 2 of Subsectior
of 6.31.2.10 NMAC. Local education agencies m{
use appropriate diagnostic instruments and
procedures to ensure that the child qiediis a
child with a developmental delay in accordance w
the definition in this paragraph.

for purposes of these rules.

(5) ADual d i smeans thaahild gloés not
achieve adequately for the child's age or to meet
gradelevel standards established in Standards for|
Excellence (Chapter 29 of Title 6 of the NMAC);
and

(a) does not make sufficient progress to meet ag
or gradelevel standards; or

Recommended Components and to also consider the
Potential Additional Components, as appropriate for
each individual childTEXICO MUNICIPAL
SCHOOLSexpects a team to docuniemy deviation
from these guidelinegSee NM TEAM,January2017)

The report prepared by the group of qualified
professionals will address whether the child meets or|
the case of a reevaluation, continues to meet the spe
eligibility criteria for the disability or disabilities being
evaluated and whether, by reason of the disability or
disabilities, the child needs or continues to need spec
education and related services. Upon completion of |
evaluation, the group of qualified professionald &me
parentt it he EIl i gi bi |l i twil Det
determine whether the child is eligible for special
education services under the IDEA.

TheNM TEAM (January 2017¢ontains Initial and
Reevaluation Eligibility Determination Forms at the e|
of eachdisability category section to guide the
Eligibility Determination Team in making an eligibility
determination under each of the disability categories.
TEXICO MUNICIPAL SCHOOLS Eligibility
Determination ®am will consider and utilizexs
appropriatethe information within these forms
including the series of questiongSee NM TEAM,
January 201)7

Developmental Delay

TEXICO MUNICIPAL SCHOOLSdoes use the term
developmental dela§pD). An initial evaluation foDD
may include (highly recommended): faregchoolaged
children, reviewing existing screening data and/or an
previously conducted evaluation data and for school
aged children, reviewing and considering complete S|
file documentatiorand existing evaluation data
gathering and analyzing developnial/educational,
medical, family, and social history, including an
interview with the parent(s)/guardian(siimpleting
direct observations across multiple settings and time;
administering and analyzing assessment of
developmental skills in areas of pested disability,
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(iii) A child who manifeststhe
characteristicef auism dterage
threecould beidertified as having
autism if thecriteriain paragraph
(©)(1)(i) of this section aresatisfied.

(2) Ded-blindness means concomitant

(©)

4)

hearingand visual impairments, the
combination of which causes such severe
communication andotherdevelopmental
and educational needs that they cannot be
accommodated in special education
programs solely for childrenwith
dedness orchildrenwith blindness

Deafness means aheaingimpairment that
is s0 severethat thechild isimparedin
processing lingustic information through
hearing, with or without anplification that
adversely aff ects a childés edicational
performance.

(i) Emotional disturbance means a
condition exhibiting oneor more of
thefollowing characteristics over a
long period of time and to amarked
degree that adversely affects a
childé edeational performance:

(A) An inability to learn that camot
beexplained by intellectud,
sensory, or health factors.

(B) Aninability to buld or
maintain satisfactory
interpersonal relationshipswith
pees andteachers.

(C) Ingppropriate types of behavior
or feelings undernormal

circumstances.

(D) A generalpervasive mood of
unhappiness or depession.

NMSA 1978 §22-13-6 (2010)

E.

6.31.2.7 NMAC. DEFINITIONS:

B.

(b) exhibits a pattern of strengths and weaknesg
in performance, achievement, or both, relativg
to age, grade levstandards or intellectual
development.

(6) "Dyslexia" means a condition of neurological orig
that is characterized by difficulty with accurate or
fluent word recognition and by poor spelling and
decodingabilities, which characteristics typically
result from a deficit in the phonological componen
of language that is often unexpected in relation to
other cognitive abilities and the provision of
effective classroom instruction and may result in
problems irreading comprehension and reduced
reading experience that may impede the growth o
vocabulary and background knowledge.

ADysl exi ad means a cgnnd
that is characterized by difficulty with accurate or
fluent word recognition and by poor spelling and
decoding abilities, which characteristics typically res
from a deficit in the phonological component of
language that is often unexpected in ietato other
cognitive abilities and the provision of effective
classroom instruction and may result in problems in
reading comprehension and reduced reading experi
that may impede the growth of vocabulary and
background knowledge.

The following terms shall have the following meaning
for purposes of these rules.

e
(19)
e

including one or more of the following: motor skills
assessment, assessment of cognitive abilities,
speech/language/communication assessment,
social/emotional assessment, adaptive behavior
information, including the areas of conceptsaicial,
and practical skills; conducting an assessment of pre
academic skills and/or academic achievement skills;
completingmultiple direct observations acrobsth
structured and unstructursdttingsand at various
times andwhen an evaluation in ararea is unable to
be completed using standardized measures, using
alternative methods of obtaining data to gather
information about the cf
performance. A child with a disability who only needj
related service and not special edigrais not eligible
under IDEA, and is not eligible to receive related
services. (SedM TEAM, January 2017jor potential
additional components and reevaluation guidance.)

Autism

In New Mexico, an operational definition of autism ha
been developed ugjra medical model from the
Diagnostic and Statistical Manual of Mental Disorders
Fifth Edition (DSM5), with Autism Spectrum Disorder
classified under the autism eligibility category for
purposes of determining eligibility under Individuals
with Disabilities Education Act (IDEA). This broad
DSM-5 category and criteria provides valuable
descriptive information for evaluators as they attempt
address autism in school settings. However, it is not
necessary for an EDT to determine that the child meg
the DSMS5 criteria in order to be found eligible for
special education and related services under the
eligibility category of autism. In additioMEXICO
MUNICIPAL SCHOOLSexpects the evaluation team
be mindful of the fact that they are making an
educationalnot a medical, determination and that
children must also demonstrate a need for special
education services in order to be eligible for services
under the eligibility category of autism under IDEA
(2004).(See NM TEAM,January 201)7
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®)

(6)

™

®

(E) Atendency to developphysical
symptoms orfeas associated
with personalor school
problems

(i) Emotional dsturbance includes
schizophreniaTheterm does rot
applyto childrenwho aresocially
maladjusted, unlessit is dtemined
that theyhave anemotional
disturbance under paragph(c)(4)(i)
of this section.

Hearingimpairment means animpairment
in hearing, whether permanentor
fluctuating, that adversely aff ects a
child& educational performance kut that

is not includedunderthe ddinition of
deafness inthis section.

Intellectual disabilitymeans
signfficartly subaverage general
intellectual functioning, existing
concurrently with deficits in adaptive
behavior andmanifested duingthe
developmental period, that adversely
affectsachild6 sducational performance

Multiple disabilities means concomitant
imparments (such as mental retardstion-
blindress or mertal retardation-
orthopedic impairment), the combination
of which causes such severeeducational
needs that they camot beaccommodated
in special eduwcation progams solely for
oneof theimparments. Multiple
disabilities does not hcludedesf-
blindness.

Orthopedic impair ment means asevere
orthopedic impairment that adversely
affects a childé educational peformance.
The term includes impairments caused by
a congernital aromaly, impairmerts
caused by disease (eg., poliomyelitis,

(b) SpeecHanguage pathology services mostet
the following standards to be considered spe
education:

(i)

(if)

(i)

(v)

the service is provided to a child who ha
received appropriate tier | universal
screening under Subsection D of 6.29.1.
NMAC asit may be amended from time t
time, before being properly evaluated
under 34 CFR Secs. 300.3800.306 and
Subsection D of 6.31.2.10 NMAC;

the IEP team that makes the eligibility
determinatio finds that the child has a
communication disorder, such as
stuttering, impaired articulation, a
language impairment, or a voice
impairment, that adversely affects a child
educational performance; and

the speech language pathology service
consists of specially designed instruction
that is provided to enable the child to ha
access to the general curriculum and me
the educational standards of the public
agency that apply to all childreand

the service is provided at no cost to the
parents under a properly developed IEP
that meets the requirements of Subsectiq
B of 6.31.2.11 NMAC.

An initial evaluationfor autismmay include (highly
recommended)or preschoclaged children, reviewing
existing screening data and/or any previously condud
evaluation data and for scheagied children, reviewing
and considering complete SAT file documentatol
existingevaluation datagathering and analyzing
developmental/educational, medical, family, and soci
history, including an interview with the
parent(s)/guardian(s); completing direct observations|
across multiple settings; conducting an assessment ¢
cognitiveabilities; completing a systematic review of
individual academic achievement performance includ
formal and informal measures; administering an
individual academic achievement assessment in the
area(s) of suspected need and for which instruction g
intervention have been documented; conducting an
adaptive behavior assessment including information |
the areas of conceptual, social and practical skills;
conducting a speech/language/communication
assessment; conducting a sensory processing and m
skills assessment; conducting a social/emotional
assessment; gathering autism specific information
through the use of an autism instrument; completing
transition assessment, including a vocational evaluat|
(as appropriate); and when an evaluation in anyiarea
unable to be completed using standardized measure
using alternative methods of obtaining data to gather
information about the cH
performance.(SeeNM TEAM, January 2017or
potential additional components arekvaluation
guidance.)

DeatBlindness

An initial evaluation for deablindness may include
(highly recommended)for preschoclaged children,
reviewing existing screening data and/or any previou,
conducted evaluation data and for schagéd children,
reviewing and cosidering complete SAT file
documentatiorand existing evaluation datgathering
and analyzing developmental/educational, medical,
family, and social history, including an interview with
the parent(s)/guardian(s); obtaining a current,
comprehensive audiadical evaluation by a licensed

WG

Copyright2018 WalshGallegos Trevifio Russo & Kyle P.C.

21



Federal Regulations

New Mexico Rules

Procedures

©

bonetubeculosis), and impairmerts from
othercauses (eg., cerelral pdsy,
amputations, andfractures or burns that
cause contractures).

Other hedth impairment means having
limited strength, vitality, or alertness
including a heightened alertness to
environmental stimuli, that results in
limited dertness with respect to the
educational environment, thatd

(i) s dueto chronic oracute health
problems such as athma, attention
deficit disorder or attention ddicit
hyperactivity disorder, dabetes,
epilepsy, a heat condition,
hemophilia, leadpaisoning,
leukemia, nephitis, rheumatic fever,
sickle cell anemia, andTourette
syndrome; and

(i) Adversely affects achildés
educational performance.

(10) Specific learning disabiligy

(i) Geneal. Specific leaning disabili ty
means a dsorderin one or more of
the kesic psychological processes
involvedin undestandng orin using
languege, spokenor written, that
may manifest itself in theimperfect
ability to listen, think, speak, read,
write, spell, or to domathematical
calculations, including condtions
such as peceptual dsahlities, bran
injury, minimal brain dysfunction,
dyslexia, anddevelopmertal aphasia

(i) Disorders not included. Specific
learning disability doesnot include
leaming problems thatare primarily
the result of visual, hearing, or motor
disabilities, of mertal retardgtion, of

audiologist to determine degree and type of hearing |
including the assessment of hearing levels (both aide
and unaided) and the functional use of hearing;
obtaining an eye examination conducted by a license
eye specidbt, such as an ophthalmologist or an
optometrist, to determine the presence of an eye
condition; completing a functional vision evaluation
coordinated by a licensed Teacher(s) of Students wit
Blindness/Visual Impairment; conducting a
speech/language/conumication assessment; obtaining
a learning media assessment conducted by a license
Teacher(s) of Students with Blindness/Visual
Impairment,completing direct observations across
multiple settingsgompleting a systematic review of
individual academic achvement, including formal and
informal measures; completing a transition assessme
including a functional vocational evaluation (as
appropriate); and when an evaluation in any area is
unable to be completed using standardized measure|
using alternativenethods of obtaining data to gather
information about the cf
performance. The eye examination written report (s€
NM TEAM, January 201,7AppendixB) must include
the diagnosis of the eye condition, visual acuity, and
recommendations regard to using prescription lense;
(SeeNM TEAM, January 2017or potential additional
components and reevaluation guidance.)

Hearing Impairment including Deafness

An initial evaluation fotearing impairment including
deafnessnay include (hight recommended)for
preschoclaged children, reviewing existing screening
data and/or any previously conducted evaluation datg
and for schoehged children, reviewing and considerir
complete SAT file documentaticaand existing
evaluation datagatheringand analyzing
developmental/educational, medical, family, and soci
history, including an interview with the
parent(s)/guardian(s); obtaining a current,
comprehensive audiological evaluation by a licensed
audiologist to determine degree and type of hedoss,
including the assessment of hearing levels (aided ang
unaided) and the functional use of hearing; conductir]
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(11) Speech or languageimpairment means a

(12) Traumatic brain injury means an

(13) Visual impairment including blindness

(Authority: 20 U.S.C. 1401(3); 1401(30))

emotional disturbance, or of
environmental, culturd, or economic
disadvantage.

communication disorder, such as
stuttering, impaired aticulation, a
language impairment, or avoice
impairment, that adversely affects a
child6é sducational peformance.

acquiredinjury to the brain causedby an
external ptysical force, resulting in total

or patial functional dsability or
psychosocial impairment, or both, that
adversely affects achild deducational
performance. Traumatic brain injury
applies to open or closed head injuries
reailting in impairments in one or more
areas, such as cognition; language;
memory; attention; reasoning; abstract
thinking; judgment; problersolving;
sensory, perceptual, and motor abilities
psychosocial behavior; physical
functions; information processingnd
speech. Traumatic brain injury does not
apply to brain injuries that are congenita
or degenerative, or to brain injuries
induced by birth trauma.

means an impairment in vision that, eve
with correction, adersely affects a
childés educati ona
term includes both partial sight and
blindness.

speech/language/communication assessment;
completing a systematic review of individual academi
achievement, including formal and inforhmaeasures;
administering an individual academic achievement
assessment in the area(s) of suspected need and for|
which instruction and intervention have been
documentedgcompleting multiple direct observations
across both structured and unstructured stand
various timesgonducting a transition assessment,
including a vocational evaluation (as appropriate); an
when an evaluation in any area is unable to be
completed using standardized measures, using
alternative methods of obtaining data to gather
informati on about the chi
performance. (SedM TEAM, January 2017or
potential additional components and reevaluation
guidance.)

Emotional Disturbance

TEXICO MUNICIPAL SCHOOLSexpectghat the
initial eligibility determination undethe category of
emotional disturbance include the participation of a N
Mexico licensed psychologiétlinical or school) (See
NM TEAM, January 2017

With respect to the criterion that the student manifest
one or more characteristics of emotional distunce
over a |l ong period of ti
range of from two to nine months, assuming preliming
interventions have been implemented and proven
ineffective during that period. (See OSEP Letter to
Anonymous (1989))

With respect to ta criterion that the student manifest
one or more characteristics of emotional disturbance
Aimarked degree, 0 this gg¢
dur ati on, or intensity
disturbed behavior in comparison to the behavior of
peers, and can be indicative of either degree or acuit)
pervasiveness. (See OSEP Letter to Anonymous
(1989))

With respect to the criterion that the emotional
disturbance adversedffect educational performance,
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TEXICO MUNICIPAL SCHOOLSexpectsheEDT to
determine educational performance on an individual
basis including nomcademic as well as academic
standards as determined by standardized measures.
OSEP Letter to Lybarger (1990))

An initial evaluation for emotional disturbance may
include (hidily recommended)or preschoolged
children, reviewing existing screening data and/or an
previously conducted evaluation data and for school
aged children, reviewing and considering complete S
file documentatiorand existing evaluation data
gatheringand analyzing developmental/educational,
medical, family, and social history, including an
interview with the parent(s)/guardian(siimpleting
multiple direct observations across both structured a
unstructured settings and various timesmpleting a
systematic review of individual academic achievemer
performance including formal and informal measures
administering an individual academic achievement
assessment in the area(s) of suspected disability and
which instruction and intervention has been
documented; conducting or reviewing and updating ¢
functional behavioral assessment; conducting or
obtaining a psychological evaluation consistent with {
area(s) of suspected disability; using rating scales
/checkKlists to collect data about frequency antensity
of behaviors (internalizing or externalizing); completir
a transition assessment, including a vocational
evaluation (as appropriate); and when an evaluation
any area is unable to be completed using standardizg
measures, using alternative timeds of obtaining data td
gather information about
performance. (SedM TEAM, January 2017or
potential additional components and reevaluation
guidance.)

Intellectual Disability

An initial evaluation for intellectual dibility may
include (highly recommendedJor preschoclged
children, reviewing existing screening data and/or an
previously conducted evaluation data and for school
aged children, reviewing and considering complete S
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file documentatiorand existing ealuation data
gathering and analyzing developmental/educational,
medical, family, and social history, including an
interview with the parent(s)/guardian(simpleting
multiple direct observations across both structured a
unstructured settings and wvauis timesgonducting an
assessment of cognitive abilities; obtaining adaptive
behavior information including the areas of conceptus
social, and practical skills; documenting manifestatiol
of the disability before the age of 18; completing a
systematiceview of individual academic achievement
including formal and informal measures; administerir
an individual academic achievement assessment in t
areas of suspected disability and for which instructior
and intervention have been documented; condueting
speech/language/communication evaluation; conduct
a transition assessment, including a vocational
evaluation, as appropriate; and when an evaluation i
any area is unable to be completed using standardize
measures, using alternative methods of oliigidata to
gather information about
performance. (SedM TEAM, January 2017or
potential additional components and reevaluation
guidance.)

Multiple Disabilities

TEXICO MUNICIPAL SCHOOLSexpectshat the
highly recommenedd and potential additional
components of an initial evaluation be determined by
evaluation team based upon the concomitant disabilit
and the guidance providedtine NM TEAMthat is
specific to those areas of suspected disaltality need
for specal education (SeeNM TEAM, January 2017
for reevaluation guidance.)

Orthopedic Impairment

An initial evaluation for orthopedic impairment may
include (highly recommendedpr preschoclged
children, reviewing existing screening data and/or an|
previously conducted evaluation data and for school
aged children, reviewing and considering complete S|
file documentatiorand existing evaluation data
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gathering and analyzing developmental/educational,
medical, family, and social history, including an
interview with the parent(s)/guardian(s); documenting
medical diagnosis of a chronic orthopedic impairmen|
(SeeNM TEAM, January 2017AppendixB);
completing multiple direct observations across both
structured and unstructured settings and various time
conduding a motor skills assessment by a licensed
occupational therapist, licensed physical therapist, or
both; completing a systematic review of individual
academic achievement, including formal and informa
measures; administering an individual academic
achievement assessment in the area(s) of suspected
disability and for which instruction and intervention
have been documented; conducting a transition
assessment, including a vocational evaluation (as
appropriate); and when an evaluation in any area is
unable 0 be completed using standardized measures|
using alternative methods of obtaining data to gather
information about the ch
performance. (SedM TEAM, January 2017or
potential additional components and reevaluation
guidance.)

Other Health Impairment

The list of acute or chronic health conditions in the
definition of other health impairment is not exhaustive
but rather provides examples of problems that childre
have that could make them eligible for special educat
and relatedservices under the category of other healtH
impairment. $ee71 Fed. Reg. 46550 (August 14,
2006))

IDEA does not necessarily require a school district to
conduct a medical evaluation for the purpose of
determining whether a child has ADADHD. If
TEXICO MUNICIPAL SCHOOLSbelieves that a
medical evaluation by a licensed physician is needed
part of the evaluation to determine whether a child
suspected of having ADBDHD meets the eligibility
criteria of the OHI category, or any other disability
categoy underthe IDEA, TEXICO MUNICIPAL
SCHOOLSwill ensure that this evaluation is conducte
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at no cost to the parents. (See OSEP Letter to Willia|
(March 14, 1994))

If TEXICO MUNICIPAL SCHOOLSbelieves that there
are other effective methods for determgninhether a
child suspected of having ADBDHD meets the
eligibility requirements of the OHI category, then it is
permissible folTEXICO MUNICIPAL SCHOOLSto
use qualified personnel other than a licensed physicig
to conduct the evaluation as long asoélthe protections
in evaluation procedures are met. (See OSEP Letter
Williams (March 14, 1994))

An initial evaluation for other health impairment may
include (highly recommendedJor preschoclged
children, reviewing existing screening data andfor a
previously conducted evaluation data and for school
aged children, reviewing and considering complete S|
file documentatiorand existing evaluation data
gathering and analyzing developmental/educational,
medical, family, and social history, includiag
interview with the parent(s)/guardian(s); obtaining
documentation from a licensed physic@mother
qualified health professional, licensed to determine si
conditions that includes a diagnosis of a chronic or
acute physical, physiological, or newogical
impairment that results in limited strength, vitality,
and/or alertness; completing an analysis of individual
academic achievement, including formal and informa
measures; administering an individual academic
achievement assessment in the areassgected
disability and for which instruction and intervention
have been documentechmpleting direct observations
across multiple settings, both structured and
unstructured and at various timéghe referral concern
being considered is attention, faguand/or
hyperactivity,obtaining behavior rating scales/checklig
to collect data about the frequency and intensity of
behaviors of concern (internalizing and externalizing)
multiple timesampled classroom observatipand a
functional behavioral asssment; conducting a
transition assessment, including a vocational evaluat|
(as appropriate); and when an evaluation in any areal
unable to be completed using standardized measure
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using alternative methods of obtaining data to gather
informationabat t he chil dds pr
performance. (SedM TEAM, January 2017or
potential additional components and reevaluation
guidance.)

Specific Learning Disability

TEXICO MUNICIPAL SCHOOLSrecognizes it must
use the State criteria when determiningetier a child
has a Specific Learning Disability. In the specific
learning disability categoryiEXICO MUNICIPAL
SCHOOLSexpects that evaluation teams adhere to N
TEAM (January 2017) when evaluating a student for
suspected learning disability, as aame of ensuring
compliance with State criteria. (S&SEP Letter to
Massanar{September 24, 2007); see aBBEP Letter
to Zirkel (August 15, 2007).

An initial evaluation fora specific learninglisability
may include(highly recommendedjor school aged
children,reviewing and considering complete BAile
documentatiorand existing evaluation datgathering
and analyzing developmental/educational, medical,
family, and social history, including an interview with
the parent(s)/guardian(€pmpleting direct observation
across multiple settings, bostructured and
unstructured and at various timasialyzing observation
completed in the chil dos
including the general classroom setting, either throug
the SAT process or as part of the initial evaluation
process (the observation nile completed in all areas
of difficulty); conducting a comprehensive assessmer
of cognitive abilities, including verbal and nonverbal
skills; gathering and analyzing informal individual
academic achievement data, including benchmark
testing, progress mmitoring, curriculumbased
measures, running records, work samples, and criter
referenced testing; gathering and analyzing formal
individual academic achievement data in the area of
suspected disability, including basic reading skills,
reading fluencyreading comprehension, math, written
expression, oral expression, and/or listening
comprehensiongonductingan assessment obgnitive
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processing skills in the areas related to the suspecte
area(s) of disabilityconductinga transition assessment
including a vocational evaluation (as appropriate); an
when an evaluation in any area is unable to be
completed using standardized measures, using
alternative methods of obtaining data to gather
information about the cH
performance. (SeNM TEAM, January 2017or
potential additional components and reevaluation
guidance.)

SpeecH anguage Impairment

An initial evaluation for a speedhnguage impairment
(speech disorder) may includéghly recommendéed

for preschoolaged children, régwing existing
screening data and/or any previously conducted
evaluation data and for scheayed children, reviewing
and considering complete SAT file; gathering and
analyzing developmental/educational, medical, family
and social history, including anterview with the
parent(s)/guardian(s); conducting a functional
communication assessment; assessing intelligibility ¢
speech; administering an oral mechanism/oral motor
exam; completing an analysis of a spontaneous speg
sample with a focus on areasamincern; conducting a
transition assessment, including a vocational evaluat
(as indicated); and when an evaluation in any area is
unable to be completed using standardized measure
using alternative methods of obtaining data to gather
informationabout he chi |l dés pres
performance. In addition to the components listed
above, the evaluation of articulation may incldighly
recommended)assessing stimulability; and completing
standardized and/or nestandardized inventory(ies) of
speectsounds/phonological processes. In addition tg
the components listed above, the evaluation of voice
may include(highly recommended completing
measures of and/or qualitative descriptions of quality
resonance, pitch, and volume. In addition to the
commnents listed above, the evaluation of fluency m
include(highly recommendédcompleting observation
of oral, laryngeal, and respiratory behaviors; and
completing a qualitative description of roreasurable
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aspects of fluency (i.e., coping behaviorg;tsas
circumlocution, starter devices, postponement tactics
attempts to disguise stuttering and emotional reactior
(SeeNM TEAM, January 2017or potential additional
components and reevaluation guidance.)

An initial evaluation for a speedianguage impairment
(language disorder) may inclu@eighly recommended
for preschoolaged children, reviewing existing
screening data and/or any previously conducted
evaluation data and for scheagied children, reviewing
and considering complete SATdjlgathering and
analyzing developmental/educational, medical, family
and social history, including an interview with the
parent(s)/guardian(s); conducting a functional
communication assessment; administering standardi;
and nonrstandardized assessmeotseceptive and
expressive language in the areas of content (semanti
form (morphology and syntax), and use (pragmatics);
completing a systematic review of individual academi
achievement, including formal and informal measures
conducting a transitioassessment, including a
vocational evaluation (as appropriate); and when an
evaluation in any area is unable to be completed usir
standardized measures, using alternative methods of
obtaining data to gat her
present levels gferformance. (SedM TEAM,
January 2017or potential additional components and
reevaluation guidance.)

Traumatic Brain Injury

An initial evaluation for traumatic brain injury may
include (highly recommendedJor preschoclged
children, reviewing eisting screening data and/or any
previously conducted evaluation data and for school
aged children, reviewing and considering complete S|
file documentatiorand existing evaluation data
gathering and analyzing developmental/educational,
medical, family,and social history, including an
interview with the parent(s)/guardian(s); obtaining
medical or historical documentation of a TBI, includin|
premorbid functioning, if available; conducting a
speech/language/communication assessment; condy
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an assessmenf cognitive abilities; completing a
systematic review of individual academic achievemer
including formal and informal measures; administerin
an individual academic achievement assessment in t
area(s) of suspected disability for which instructiod ar
intervention have been documented; conducting a
sensory processing and motor skills assessment;
obtaining adaptive behavior information in the areas 1
conceptual, social, and practical skibkempleting
multiple direct observations acrobsth structued and
unstructured settings and at various tinmemducting a
transition assessment, including a vocational evaluat|
(as appropriate); and when an evaluation in any areal
unable to be completed using standardized measure
using alternative method$ abtaining data to gather
information about the cf
performance. Specific to this eligibility category, it is
vital to obtain any prénjury information that may be
available. This would include information regarding
functioning atschool, home, and in the community. (S
NM TEAM, January 2017or potential additional
components and reevaluation guidance.)

Visual Impairment

An initial evaluation for visual impairment may includg
(highly recommended)for preschoclaged children,
reviewing existing screening data and/or any previou,
conducted evaluation data and for schagéd children,
reviewing and considering complete SAT file
documentatiorand existing evaluation datgathering
and analyzing developmental/educational, meddic
family, and social history, including an interview with
the parent(s)/guardian(s); obtaining an eye examinati
(within one yearfonducted by a licensed eye speciali
such as an ophthalmologist or optometrist to determil
the presence of an eye catiali; conducting a
functionalvision evaluatiorby a licensed Teacher(s) of
Students with Blindness/Visual Impairment or a
certified orientation and mobility specialist; conductin
a learning media assessment by a licensed Teacher(|
Students with Blindess/Visual Impairmentompleting
multiple direct observations across both structured a
unstructured settings and at various tinwesnpleting a
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systematic review of individual academic achievemer
including formal and informal measures; administerin
an individual academic achievement assessment in t
area(s) of suspected need and for which instruction &
intervention have been documented; completing a
transition assessment, including a vocational evaluat|
(as appropriate); and when an evaluatioany area is
unable to be completed using standardized measure
using alternative methods of obtaining data to gather
information about the ch
performance. The eye examination written report (s€
NM TEAM, January 201,7AppendixB) must include
the diagnosis of the eye condition, visual acuity, and
recommendations in regard to using prescription leng
(SeeNM TEAM, January 2017or potential additional
components and reevaluation guidance.)

§ 300.9 Consent

Consent means thatd

(@) Theparent has beenfully informed of all
information reevantto the activity for which
consentis sought, in his orhernative langage, or
other mode of communication;

(b) Theparent undestandsand agreesin writing to the
carrying outof theactivity for which his orher
consent is sought, andthe consent describes that
activity and lists therecords (f any) that will be
released and to whom; and

(©

(1) Theparent undestandsthat the granting of
consent is voluntary onthe part of the parent
and may berevoked at ag time

(2) If apaent revokesconsent, that revocation is
not retroactive (.e, it does notneggte an

6.31.2.13 NMAC. ADDITIONAL RIGHTS OF
PARENTS, STUDENTS AND PUBLIC AGENCIES:

E.

Communications in understandable language. Purs
to 34 CFR Secs. 300.9(a), 300.322(e), 300.503(c) a
300.504(d), each public agency must communicate
with parents in understandable language, including t
parentds native | anguag
communication, unless it is clearly not feasible to do
so, if necessary for understanding, in IEP meetings,
written notices and in obtaining consent where cons
is required.

TEXICO MUNICIPAL SCHOOLSundersands that the
definition of consent requires a parent to be fully
informed of all information relevant to the activity for
which consent is soughTEXICO MUNICIPAL
SCHOOLSfurther understands that the definition alsg
requires a parent to agree in wrgito an activity for
which consent is sought. Therefore, whenever conse
is used in the regulationSEXICO MUNICIPAL
SCHOOLSwill ensure that the consent is both inform¢
and in writing. (See 71 Fed. Reg. 46551 (August 14,
2006))
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action thathas @curred after the consent was
given andbefore the consent was revoked).

(3) If the paent ievokes consent in writing for
their childés receipt of special education
services after the child is initialy provided
special education and related services, the
public agency is rot requiredto amend the
childé s catiohwecordsto remove any
referances to the childé seceippt of special
education and related services beause of the
revocation of consert.

(Authority: 20 U.S.C. 1414(a)(1)(D))

8 300.10 Core academic subjects.

Core academic subjects means English, reading or
language arts, mathematics, science, foreign language
civics and government, economics, arts, history, and

geography.
(Authority: 20 U.S.C. 1401(4))

§ 300.11 Day; business day; school day.

(a) Day means calendar day unless otherwise indicat|
as business day or school day.

(b) Business dayneans Monday through Friday, exce
for Federal and State holidaysi(ess holidays are
specifically included in the designation of busine
day, as in § 300.148(d)(1)(ii)).

(©
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(1) School dayneans any day, including a partia
day that children are in attendance at schoo
for instructional purposes.

(2) School dayhas tle same meaning for all
children in school, including children with an
without disabilities.

(Authority: 20 U.S.C. 12218)

§ 300.12 Educational service agency.

(b)

(©

Educational service agency meansd
(&) Aregiona public multiservice agencyd

(1) Authorizedby State lawto develop, manage,
and povide services orprograms to LEAS;

@

Includes anyother public ingtitution or agency
having adninistrative control and direction overa
public elementary school or secondary school; and

Includes entities that meet the definition of
intermediate edicationalunit in section 60223) of
the Act asin effect prior to June4, 1997.

(Authority: 20U.S.C. 1401(5))

Recognized as an administrative agercy for
purposes of the provision of special education
and related sevices providedwithin public
elementary schods and secondary schools of
the State;
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8 300.13 Elementary school.

Elementary school means anorprofit institutiona day or
residential schod, includinga public elementary chater
schoal, that provides eémentary education, as determined
under State law.

(Authority: 20U.S.C. 1401(6))

8§ 300.14 Equipment.

Equipment meansd

(&) Machine, utilities, and built-in equipment, andany
necessary enclosuresor structures to house the
machinery, utilities, or equpmert; and

(b) All otheritems necessary for thefunctioning of a
paticular facility as afacility for the provision of
educationa services, includingitems such as
instructional equpment and neessary furniture;
printed, published and audo-visual instructional
materias, telecommunications, sensory, and dher
technological a@ds and devices; andbooks,
periodcals, documents, andother elated materials.

(Authority: 20 U.S.C. 1401(7))

8§ 300.15 Evaluation.

. . ) TEXICO MUNICIPAL SCHOOLSwill ensure that a
Evaluation means ploceduresused!n accordameW|_th 88 child suspected of having one of the enumerated
SQO.3Q4through 30.311 to determmewhethe_rachnd h_as a disabilities under the IDEA ahneeding special
disahility andth_e rature and extent of thespecidl edication education services will be evaluated by a group of
andrelated services that thechild needs. qualified professionals. The evaluation will be at no
(Authority: 20U.S.C. 1414(a) (c)) cost to the parent, including any educationally necesg

evaluation conducted by a licensed physician to
det er mi ne tdab-relatedidisabiltysthatm e
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resul ts
related services.

n

t

he

§ 300.16 Excess costs.

Excess costs meansthose costs tha arein excess of the
average annugber-student expendture in anLEA during
the peceding school yearfor anelemertary school or
secondary school student, asmay be appopriate, andthat
must be computed after dedictingd

(&) Amounts receivedd
(1) UnderPat B of theAct;
(2) UnderPat A of title | of the ESEA; and

(3) UnderPats A andB of title 111 of theESEA
and;

(b) Any State orlocal funds experdedfor programs
thatwould quaify for assstance underanyof the
parts described in paragaph(a) of this section, but
excluding anyamounts for captal outlay or debt
service. (SeeAppendixA to part300for an
example of howexcess costs must becalculated.)

(Authority: 20U.S.C. 1401(8))

8 300.17 Free appropriate public education.

Freeappropriate public edication or FAPE means special
edwation andrelated services thatd

(@) Areprovided at public expense, under public

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning
for purposes of these rules.
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supeavision and direction, and withoutcharge; ® Affree appropriate pub

(b) Meet thestandads of the SEA, including the means special education and related services whi

requirements of this pat; meet all requirements of 34 CFR Sec. 300.17 and
which, pursuant to Sec. 300.17(b), meet all
applicable department rules and standards, includ
but not limied to these rules (6.31.2 NMAC), the

(¢) Includean appropriate preschool, elementary
schod, or secondary school education inthe Sate

involved; and Standards for Excellence (6.29.1 NMAC) and
(d) Areprovided in conformity with an individualized department rules governing school personnel
education progem (IEP) that meets the preparation, licensure and performance (6.60 NM
requirements of §§300.320through 3@®.324. through 6.64 NMAC), student rights and
responsibilities (6.11.2 NMAC) and student
transportation (6.41.3 and 6.41.4 NMAC).
(Authority: 20U.S.C. 1401(9)) 6.29.1.7 NMAC. DEFINITIONS:

AS. "Free appropriate public education (FAPE)" means
special education and related services that are prov
at public expense, under pub$igpervision and
direction without charge, which meet the standards
the department in providing appropriate preschool,
elementary or secondary education in New Mexico;
which are provided in conformity with an
individualized education program (IEPat meets the
requirements of 34 CFR, Sections 300.320 through
300.324.
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General education curriculum. (Not defined in federa
regulations; see New Mexico Rules).

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning

for purposes of these rules.

é

(99 Theigener al e d u c a purseant toc
34 CFR Sec. 300.320, means the same curriculur
that a public agency offers for nondisabled childre
For New Mexico public gencies whose nespecial
education programs are subject to department rul
the general curriculum includes the content
standards, benchmarks and all other applicable
requirements of the Standards for Excellence
(Chapter 29 of Title 6 of the NMAC) andynother
department rules defining curricular requirements

8§ 300.18 Highly qualified special education teachers.

(8) Requiramentsfor special education teachers
teaching core academic subjects. For anypublic
elementary or secondary school special education
teacherteaching core academic subjects, theterm
highly qudified has themeaninggiven thetermin
section 9101 of the ESEA and 34 CFR 200.56,
except that therequirements for highly qualified
alsod

(1) Includethe reguirements described in
paragraph (b) of this section; and

(2) Includethe gotion for teachers to meetthe
requirements of section 9101 of the ESEA by
meding therequiremerts of pargraghs (c) and
(d) of this section.

(b) Requirementsfor special education teachersin
geneal.

(1) When usedwith respect to any public
elementary school orsecondaryschool special
education teacher teaching in a State, highly

Alf the only r ethewohildwas p ¢
denied FAPE is that the child did not have a highly
qualified teacher, the parent would have no right of

action under t h@1Fed Reg.on
46562 (August 14, 2004))
AThe i mplementation and

qualified teacher standards under the ESEA and the |
complement each other. The Office of Elementary an
Secondary Education (OESE) currently monitors the
implementation of the highly qualified teacher standa
for teachers of core academic subjects under 8teAE
This includes special education teachers who teach (
academi c (BlirddjReg 46562 (August 14,
2004))

WG

38

Copyright2018 WalshGallegos Trevifio Russo & Kyle P.C.



Federal Regulations

New Mexico Rules

Procedures

@

quaified requirestha®

@)

(ii)

(iii)

Theteacherhas dtainedfull State
cettification as a special education teacher
(including certification oldainedthrough
alterretive rautes to certification), or
passed the State special educetion teacher
licensing examination, andholds alicense
to teach in the State as aspecial education
teacher, except that whenusedwith
respect to anyteacher teaching in apublic
charter schodl, highly qualified means
that the teacher meets the certification or
licensing requirements, if any, setforth in
the Sateds public charter school law;

Theteacherhasnot hadspecial education
certification orlicensure requirements
waived on anemergency, temporary, or
provisionalbasis; and

Theteacherholds at lest abachelor 6 s
degre.

Ateacherwill beconsideredto meetthe

sSta

rdard in paragaph(b)(1)(i) of this section if

thatteacheris paticipaing in anatemative
route to special education certification prayram
under whichd

@

Theteacherd

(A) Receives high-qudity professional
development thatis sustained,
intensive, and classroom-focusedin
orderto have a positive andlasting
impact on classroom instruction,
before andwhile teaching;

(B) Paticipaes inaprogram of
intensivesupervision that consists of
structured guidance and reguar
ongang support for teachers or a
teacher mentoring program,;

(C) Assumesfunctionsas ateacheronly

WG

Copyright2018 WalshGallegos Trevifio Russo & Kyle P.C.

39




Federal Regulations

New Mexico Rules

Procedures

©

for aspecified period of time ot to
exceed threeyears; and

(D) Demonstrates satisfactory progress
towardfull certification as
presribedby the State; and

(i) TheState ensures, through its certification
and licensure process, that the govisions
in pargraph (b)(2i) of this section are
met.

(3) Any public elementary school or secondary
school special education teacherteachingin a
State, whois notteaching acore academic
subject, is highlyqudified if theteacher meets
theregurements in pargraph (b)(1)or the
requirementsin (b)(1)(iii) and (b)(2) of this
section.

Requirements for special education teachers
teaching to alternate achievement standards. When
usedwith respect to a special education teacherwho
teaches core academic subjects exclusively to
childrenwho areassessed against alternate
achievement standards established wnder34 CFR
2001(d), highly qualified means the teacher,
whethernew or not newto the gofession, may
eitherd

(1) Meet the appicable requirements of section
9101 of theESEAand 34 CFR 200.56 for any
elementary, middle, orsecondary school
teacher who is new or not newto the
profession; or

(2) Mest the reqirements of paragraph (B) or (C)
of sedion 910123) of the ESEA as applied to
anelementary school teacher, or, in the case of
instruction above the elementary level, meet
the regiremerts of paragraph (B)or (C) of
section 910123) of theESEAas appiedto an
elementary school teacherandhave subject
matter knowledgeappropriate to the level of
instruction being povided and needd to
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effectively teach to those standards, as
determined by the State.

(d) Requirements for special education teachers
teaching multiple subjects. Subject to paragraph (e)
of this section, whenused with respect to aspecial
edwcation teacherwho teaches two or more core
academic subjects exclusively to childrenwith
disabilities, highly qualfied means that theteacher
may eitherd

@

@

©)

M et the appicable requirements of section
9101 of the ESEAand 34 CFR 200.56(b) or

(©);

In the case of ateacher whois not new to the
profession, demonstrate competence in all the
core aademic subjects in which theteacher
teachesin the same mamer asis requiredfor
anelementary, middle, orsecondaryschool
teacher who is not newto the profession under
34 CFR 200.56(c) which mayincludeasingle,
high objective uriform State standard of
evaludion (HOUSSE) coveringmultiple
subjects; or

In the case of a new special education teacher
who teaches multiple subjects andwhoiis
highly qualified in mathematics, language arts,
or scierce, demonstrate, not later thantwo
yearsafter the date of employment,
competence in the other core academic
subjectsin which theteacherteachesin the
same mamer asis requied for anelementary,
middle, or secondary school teacher under34
CFR 200.56(c), which mayincludeasingle
HOUSSEcovering multiple subjects.

(e) Sepaate HOUSSEstandards for special education
teachers. Providedtha anyadgptations of the
StateGs HOUSSE would notestablish alower
standad for the content knowledge requiemerts for
special education teachers andmeets all the
requiremerts for aHOUSSEfor regular education
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(9)

(h)

teachersd

(1) A State maydevelop a separate HOUSSEfor
specia education teachers; and

(2) Thestandadsdescribedin paragrah (€)(1) of
this section may includesingle HOUSSE
evaluationsthat cover multiple subjects.

Rule of construction. Notwithstanding anyother
individual rightof action thata parent orstudent
may maintain underthis pat, nothing inthis part
shall beconstrued to create a rightof action on
behdf of anindividual student or class of students
for thefailure of apaticular SEA or LEA employee
to behighly qualified, or to prevent aparentfrom
filing acomplaintunder§§ 300.151 through
300153 akout staff quaifications with the SEAas
providedfor underthis part.

Applicability ofdefinition to ESEA; and
clarification of newspecial education teacher.

(1) Ateacherwhois highly qualified underthis
section is consideredhighly qualified for
purposes ofthe ESEA.

(2) For purposes of §300.18(d)(3), afully certified
regular edaation teacherwho subsequently
becomes fully certified orlicensed as aspecial
education teacheris a rew special education
teacherwhenfirst hired as aspecial education
teacher.

Private school teachers not covered. The
requirementsin this section donot applyto teachers
hired by private ebmentary schods andsecondary
schools including private school teachers hired or
contracted byLEAsto provide equitable servicesto
parentally-placed pivate school childrenwith
disabilities under§300.138.

(Authority: 20U.S.C. 1401(10))
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8§ 300.19 Homeless children.

Homeless childrenhas the meaninggiven theterm
homeless children andyouths in section 725 (42 U.S.C.

11434a) of the McKinney-Vento Homeless Assistarce Act,

asamenckd, 42U.S.C. 11431 et seq.

(Authority: 20U.S.C. 1401(11))

TEXICO MUNICIPAL SCHOOLSwill utilize the
following definition from the McKinneyento
Homeless Assistance Act.

The term homel es® chil ¢

(A) means individuals who lack a fixed, regular, and
adequate nighttime residence (within the meanin
of section 11302(a)(1) of this title); and

(B) includesi

(i) children and youis who are sharing the
housing of other persons due to loss of
housing, economic hardship, or a similar
reason; are living in motels, hotels, trailer
parks, or camping grounds due to the lack 0
alternative accommodations; are living in
emergency or transbnal shelters; are
abandoned in hospitals; or are awaiting fost
care placement;

(ii) children and youths who have a primary
nighttime residence that is a public or privaty
place not designed for or ordinarily used as
regular sleeping accommodatifor human
beings (within the meaning of section
11302(a)(2)(C) of this title);

(iii) children and youths who are living in cars,
parks, public spaces, abandoned buildings,
substandard housing, bus or train stations, (
similar settings; and

(iv) migrabry children (as such term is defined ir
section 6399 of Title 20) who qualify as
homeless for the purposes of this part becal
the children are living in circumstances
described in clauses (i) through (jii).
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(42U.SC. § 11434a)

8§ 300.20 Include.

Include meansthat the items namedarenot all of the
possible items that arecovered, whetherlike or unlike the
ones named.

(Authority: 20U.S.C. 12216 3)

8 300.21 Indian and Indatribe.

@)

(b)

(©

(Authority: 20 U.S.C. 1401(12) and (13))

Indian means anindividualwhois amember of an
Indian

Indian tribemeans any Federal or State Indian
tribe, band, rancheria, pueblo, colony, or
community, including any Alaska Native village o
regional village corporation (akefined in or
established under the Alaska Native Claims
Settlement Act, 43 U.S.C. 16@t seq).

Nothing in this definition is intended to indicate th
the Secretary of the Interior is required to provide
services or funding to a State Indian trthat is not
listed in theFederal Registerlist of Indian entities
recognized as eligible to receive services from th
United States, published pursuant to Section 104
the Federally Recognized Indian Tribe List Act of
1994, 25 U.S.C. 4794.
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8 300.22 Individualized education program.

Individualized education program or |EP means awritten
statement for a child with adisability that is develope,
reviewed, andrevised in accordance with 88 300.320
through 300.324.

(Authority: 20U.S.C. 1401(14))

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning
for purposes of these rules.

e

@) Al ndividual i zed ertERc at
means a written statement for a child with a
disability that is developed, reviewed, and revised
accordance with 34 CFR Secs. 300.320 through
300.324;

6.29.1.7 NMAC. DEFINITIONS:

BC. "Individualized education program (IEP)" means a
written statement for a student (with a disability) that
developed, reviewed and revised in accordance with
CFR, Sections 300.320 through(3824.

8 300.23 Individualized education program team.

Individualized edication program team or IEP Team
means a groupf individuals describedin § 300.321thatis
responsible for developing, reviewing, or revisinganlEP
for achild with a disability.

(Authority: 20 U.S.C. 1414(d)(1)(B))

8 300.24 Individualized family service plan.

Individualized family service plan or IFSPhasthe mearing
giventheterm in section 636 of the Act.

(Authority: 20U.S.C. 1401(15))

TEXICO MUNICIPAL SCHOOLSunderstands that an
IFSP must contain:

(1) a statement of t
levels of physical development, cognitive

h €
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(2) a statement of the

®3)

(4)

()

(6)

()

(8)

(20 U.S.C. § 1436)

development, communication development, soci
or emotional development, and adaptive
development, based on objective criteria;

concerns relating to enhancing the development
the familyés infant or
a steement of the measurable results or outcome
expected to be achieved for the infant or toddler
and the family, including préteracy and language
skills, as developmentally appropriate for the chi
and the criteria, procedures, and timelines used
deermine the degree to which progress toward
achieving the results or outcomes is being made|
and whether modifications or revisions of the
results or outcomes or services are necessary;,
a statement of specific early intervention service
based on peaeviewed research, to the extent
practicable, necessary to meet the unique needs
the infant or toddler and the family, including the
frequency, intensity, and method of delivering
services;

a statement of the natural environments in which
earlyintervention services will appropriately be
provided, including a justification of the extent, if
any, to which the services will not be provided in
natural environment;

the projected dates for initiation of services and {
anticipated length, dation, and frequency of the
services;

the identification of the service coordinator from
the profession most immediately relevant to the
infantds or toddl erds
otherwise qualified to carry out all applicable
responsibiliies under this subchapter) who will bg
responsible for the implementation of the plan ar
coordination with other agencies and persons,
including transition services; and

the steps to be taken to support the transition of
toddler with a dishility to preschool or other
appropriate services.
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§ 300.25 Infant or toddler with a disability.

@

@)

@
@

Infant or toddler with a disabilityd

(@) Meansan individual underthreeyears ofagewho
nedls earlyintervertion servicesbecause the
individud o

Is experiencing developmental delays, as
measured by appreriate diagiostic
instruments and procedures in oneor more of
the aeas of cogritive development, physical
development, communication devel opment,
social or emational development, and adaptive
development; or

Has adiaghosedphysical or mertal condition
that has a highprobability of resulting in
developmental delay; and

(b) Maydsoinclude, a a Stateds discretiond

At-risk infants and toddlers; and

Childrenwith disabilities who areeligible for
services undersection 619andwho previously
receivedservices underPart C of the Act until
such childrenenter, or are eligibleunderState
law to enter, kindergaten or eémentary
school, as appropriate, providedthatany
programs urder Pat C of the Act serving such
children shall included

(i) An educational component that promotes
school readiress andincorporates pre-
literacy, language, andnumeracy skills;
and

(ii) A written rotification to paents of their
rights and responsibilitiesin determining
whethertheir child will continue to
receive services under Part Cof the Act
or participate in preschool programs
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undersection 619.
(Authority: 20U.S.C. 1401(16) and 1432(5)

8 300.26 Institution of higher education.

Institution of higher educationd

(a) Hasthe meaninggiven thetermin section 101 of
the Higher Edication Act of 1965, as anenckd, 20
U.S.C. 1021et seq. (HEA); and

(b) Also includes anycommunity college receiving
funds from the Secretary of theInterior uncer the
Tribally Controlled Community College or
University Assistance Act of 1978, 25U.S.C. 1801,
et seq.

(Authority: 20U.S.C. 1401(17))

8 300.27 Limited English proficient.

Limited English proficient has themeaninggiventheterm in
section 9101(25) of the ESEA.

(Authority: 20U.S.C. 1401(18))

TEXICO MUNICIPAL SCHOQLS understandthe
term Alimited English pr
respect to an individual, to mean an individual:

(A) who is aged 3 through 21;

(B) who is enrolled or preparing to enroll in an
elementary school or secondary school;

©

(i) who was not bormithe United States or
whose native language is a language other
than English;

(ii)
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() who is a Native American or Alaska
Native, or a native resident of the
outlying areas; and

(I who comes from an environment wherg
language other than Englislas had a
significant impact on the individual's
level of English language proficiency; ol

(i) who is migratory, whose native language is
language other than English, and who come
from an environment where a language othe
than English is dominanand

(D) whose difficulties in speaking, reading, writing, ol
understanding the English language may be
sufficient to deny the individual

(i) the ability to meet the State's proficient level
achievement on State assessments describ
section 631(b)(3)of the [Elementary and
Secondary Education Act];

(i) the ability to successfully achieve in
classrooms where the language of instructic
is English; or

(iii) the opportunity to participate fully in society.

(20 U.S.C§ 7801)

§ 300.28 Local educational agency

6.31.2.7 NMAC. DEFINITIONS:

(a) Geneal. Local educational agency or LEA means a TEXICO MUNICIPAL SCHOOLSrecognizes that it is
public boardof education orotherpublic aithority B. The following terms shall have the following meaning a local educational agency (LEA) under the IDEA.
legally constituted within a State for d@ther for purposes of these rules.

administrative control or direction of, or to peform

aservice function for, public dementary or €
secondary schools in acity, county, township, (10) 7/ L E An@ans a local educational agency as
school district, or other political subdivision of a defined in 34 CFR Sec. 300.28.

State, or for acombination of school districts or
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(b)

(©

counties as are recognizedin a State as an
administrative agency for its public dementary
schods orsecondary schools.

Educational service agenciesand otherpublic
institutions or agacies. Theterm includesd

(1) Aneducational service agency, asdefined in §
300.12; and

(2) Anyotherpublic institution or agency having
administrative control and direction of a public
elementary school or secondaryschool,
includinga pubic nonpofit charter school that
is establishedas an LEAunder State law.

BIA funded schools. Thetem includes an
elementary school orsecondaryschool fundedby
the Bureauof Indian Affairs, andnot subject to the
jurisdiction ofany SEA otherthanthe Bureauof
Indian Affairs, but onlyto the extent that the
inclusion makesthe school eligible for programs for
which specific digibility is not providedto the
schoolin anather povision of law andtheschool
does rot have a student popuktion that is smaller
than the student popuation of the LEA receiving
assistance undetthe Act with thesmallest student
popuktion.

(Authority: 20U.S.C. 1401(19))

6.29.1.7 NMAC. DEFINITIONS:

BF. "Local educational agency (LEA)" means a local
educational agency as defined in 34 CFR Sec. 300.]
The LEA may be a public school district, a state
chartered charter school or a state educational
institution.

§ 300.29 Native language.

(&) Nativelanguage, whenusedwith respect to an

individualwho is imited Endish proficient, means
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thefollowing:

(1) Thelanguaye normally used by thatindividud,
or, in the case of achild, thelanguage
normally used by the parents of the child,
except as providedin paragaph (a)(2)of this
section.

(2) In alldirect contact with achild (including
evaluation of the child), the langiagenormally
used by the child in the home or learring
environment.

(b) For anindividualwith deafness or blindress, or for
an indvidual with no written langwege, the mode of
communication is that normally used by the
individual (such as sign langiage, Braille, ororal
communication).

(Authority: 20 U.S.C. 1401(20))

NMAC.

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning
for purposes of thegeles.

(Not defined in federal regulations; see New Mexico Rul

é
(13) i N MA Gneans the New Mexico administrative
code, including future amendments.

NMSA 1978.

(Not defined in federal regulations; see New Mexico Rul{ 6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning
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for purposes of these rules.
é
(149 A NMS A 1nr@ean8tbe 1978 Compiiah of

New Mexico Statutes Annotated, including future
amendments.

§ 300.30 Parent.

(@)

(b)

Parent meansd

@)
@)

©)

“

®)

Abiological or adoptive paret of achild;

Afoster parent, unless Sate law, regulations,
or contractual obligations with a State or locall
entity prohilit afoster paent from acting as a
parent;

A guardian geneally auhorizedto act asthe
childés parent, or authorizedto make
educational decisions for the child (but not the
Stateif thechild is award of the State);

Anindividual acting inthe pbce of a
biological or adgtive parat (includinga
grandperert, stepparent, or ather relative) with
whomthe child lives, or anindividual whois
legdly responsible for the child dwelfare or

Asurrogate paent who has ben appointedin
accordance with § 300.519 or section 639(a)(5)
of theAct.

(1) Bxcept as providedin paragaph(b)(2) of this

section, thebiological or adoptive parent, when
attempting to act asthe parent under this part
and whenmore than one paty is qualified
underparagraph (8) of this section to act as a
parent, must be presumedto bethe parentfor
purposes ofthis section unless the biological or

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the followingeamings

for purposes of these rules.

e

(15 A P ar éndudes, in addition to the persons
specified in 34 CFR Sec. 300.30, a child with a
disability who has reached age 18 and for whom
there is no courappointed general guardian, limiteg
guardian or other cougtppointed person who has
legal custody or has otherwise been authorized by
court to make educatio
behalf as provided in Subsection K of 6.31.2.13
NMAC. Pursuant to 34 ER Sec. 300.519 and
department policy, a foster parent of a child with g
disability may act as a parent under Part B of the
IDEA if: (i) the foster parent or the state children,
youth and families department (CYFD) provides
appropriate documentation to &slish that CYFD
has legal custody and has designated the person
guestion as the chil dbd
foster parent is willing to make the educational
decisions required of parents under the IDEA; ang
has no interest that would conflictttvthe interests
of the child. A foster parent who does not qualify
under the above requirements but who meets all
requirements for a surrogate parent under 34 CFH
Sec. 300.519 may be appointed as a surrogate if
public agency responsible for makingth

TEXICO MUNICIPAL SCHOOLSunderstands the
phrase fAattempting to ad
to situations in which an individual attempts to assum
the responsilities of a parent under the IDEA. An
individual may HfAattempt
IDEA in many situations; for example, if an individual
provides consent for an evaluation or reevaluation, ol
attends an | EP Team m@Seet
71 Fed. Reg. 46567 (August 14, 2004))
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adqotive paret does ot have legal authority appointment deems such action appropriate. (Seg
to make edwationaldecisionsfor thechild. Subsection J of 6.31.2.13 NMAC.)

(2) If ajudicial decreeor orderidentifiesa
specific person orpersons undeiparagaphs
(a)(1) through @) of this section to act asthe
fiparentd of achild or to make edational
decisionson behdf of achild, thensuch peson
or persons shall bedeterminedto bethe
fiparentd dor pumposesof this section.

(Authority: 20U.S.C. 1401(23))

8 300.31 Parent training and information center.

Parent training and information center means acenter
assisted undersections671 or 672 of the Act.

(Authority: 20U.S.C. 1401(25))

8 300.32 Personally identifiable.

Personally identifiable means information that containsd

(&) The name of thechild, thechildé parert, or other
family member;

(b) Theaddress of thechild;

(c) A personalidentifier, such asthechild dsscial
security numberor student number; or

(d) A list of personal chartecteristics or other
information that would make it possible to identify
thechild with reasonable certainty.
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(Authority: 20U.S.C. 1415(a))

§ 300.33 Public agency.

Public agency includesthe SEA, LEAs, ESAS, nongrofit
pulic charter schodsthat are not othenwise includedas

any other political subdivisions of the State that are

resporsible for providing edweationto childrenwith
disabilities.

(Authority: 20U.S.C. 1412(a)(11))

LEAs orESAs andarenot a school of anLEA or ESA, and

6.31.2.7 NMAC. DEFINITIONS:

B. The following terns shall have the following meaning
for purposes of these rules.

e

(7) Theieducat i on alofapubliciagedcy
includes the geographic area, age range and all
facilities including residential éatment centers, day
treatment centers, hospitals, mental health
institutions, juvenile justice facilities, state support
schools, or programs within which the agency is
obligated under state laws, rules or regulations or
enforceable agreements incing joint powers
agreements (JPA) or memoranda of understandin
(MOU) to provide educational services for childre
with disabilities. In situations such as transitions,
transfers and special placements, the educational
jurisdiction of two or more agenciesay overlap
and result in a shared obligation to ensure that a
particular child receives all the services to which t
child is entitled.

e

(200 Aist-atgported educ anedn®
a publicly funde program that:

(a) provides special education and related servig
to children with disabilities who come within
the programbés educat

(b) is operated by, or under contractual
arrangements for, a state school, state
educational institution or other state institutiof
state hospital or state agency; and
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(c) is primarily fundedhrough direct legislative
appropriations or other direct state support to

public agency other than a local school distrig

AfPuent e par a | (Na defnednin fderl
regulations; see New Mexico Rules).

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning
for purposes of these rules.

e

(16)fiPuentgp ar a | os imNewdvexicd u n g
means a risk pool fund to suppbigh cost students
with disabilities identified by LEAs pursuant to 34
CFR Sec. 300.704(c)(3)(i).

8 300.34 Related services.

(@) Geneal. Related services means transportation and
such developmental, corrective, and other
supportive services as areequiedto assist a child
with adisahility to berefit from special education,
and includesspeech-langage pathology and
audblogy sewvices, interpreting services,
psychological services, physical and occupational
therayy, recrestion, including therapeutic recreation,
eaty identification and asessment of disablities in
children, counseling services, including
rehabilitation counseling, orientation andmobility
services, and medcal servicesfor diagrostic or
evaluation purmses. Related services dso include
school hedth services andschool nurse services,
social work sewices inschods, andparent
counseling and training.

(b) Exception; services that apgy to childrenwith
surgically implanted devices, including cochlear

implants.

(1) Relaed services donot includeamedical
devicethat is surgically implanted, the

TEXICO MUNICIPAL SCHOOLSunderstands that the
list of related services in the IDEA is not exhaustive &
may include other developmental, corrective, or
supportive services if they are required to assist a ch
with a disability to benefit from special education. (St
71 Fed. Reg. 46569 (August 14, 2006))
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(©

opt
ma

imization of that device functioning (e.g.,
pping), maintenance of thatdevice, or the

replacement of that device.

(2) Nothing in paragraph (b)(1) of this sectiond

@

(i)

(iii)

Limits the right of a child with a
surgically implanted cevice (e.g., cochlear
implant) to receive related services s
listed inparagaph(a) ofthis section) that
are determined by the|EP Teamto be
necessary for the child to receive FAPE.

Li mits the responsibility of apublic
agercy to apprgriately monitor and
maintain medical devicesthatare nealed
to maintain the helth and safety of the
child, including breathing, rutrition, or
opestion of otherbodly functions, while
thechild is transportedto and from
school or is atschod; or

Prevents the raitine checking of an
extemal component of asurgcally
implarted device to make sureit is
functioning poperly, as reuired in
§300.113(b).

Indvidual related services terms defined. The
terms usedin this ddinition aredefinedas follows:

1 A
0]

(ii)

udiology includesd

Identification of childrenwith heaing
loss;

Determination of the range, nature, and
degreeof hearingloss including referral
for medical or other prdessional attention
for the habilitation of hearirg;

(i) Provision of habilitative ativities, such as

languege habilitation, auditory training,
speech reading(lip-reading), hearing
evaluation, and speech conservation;

(iv) Creaionandadministration of programs
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for prevention of hearing loss

(v) Courseling and guidance of children,
paraits, and teachers regardng heaing
loss; and

(vi) Determination of childrens nedsfor
group andindividual amplification,
selecting and fitting an apprriate ad,
andevaluating the effectiveness of
amplification.

(2) Courseling services means services povided
by qualfied social workers, psychologists,
guidance counselors, or other qualified
personnel.

(3) Early identification ard assessment of
disabilitiesin children meansthe
implementation of aformal planfor idertifying
adisability as earlyas possible in achildé life.

(4) Interpreting services includesd

(i) Thefollowing, whenused with respect to
children who arededf or hardof heaing:
Oral trandliteration sewvices, cued
languagetrangliteration sevices, sign
language trandliteration andinterpreting
services, and transcription services, such
as communication access reattime
trandation (CART), C-Print, and
TypeWsdll; and

(i) Special interpreting servicesfor children
who are deé&blind.

(5) Medical services means servicesprovided by a
licensed plysicianto determine achild 6 s
medically related diability that results inthe
childés reedfor special edication andrelated
senvices.

(6) Occupational therapyd

(i) Meansservices povided by aqualified
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)

(ii)

Orientation and mobility servicesd

@)

(i)

occupetional theraist, and
Includes®

(A) Improving, developing, or restoring
functions impairedor lost through
illness, injury, or depivation;

(B) Improving ability to paform tasks
for independent functioning if
functions are mpairedor lost; and

(C) Preventing, throughearly
intervention, initial or further
impairment or loss of function.

Meansservices piovided to blind or
visually impairedchildrenby quaified
personnelto ereble those students to
attain systematic orientation to andsafe
movement within their environments in
schod, home, andcommunity; and

Includes teaching childrenthefollowing,
as appreriate:

(A) Spaial andenvironmental concepts
anduse of information received by
the senses (such assourd,
temperature and vibrations) to
establish, maintain, or regain
orientation and line of travel (e.g.,
using sound at atraffic lightto cross
thestreet);

(B) Tousethelongcaneor aservice
animal to supplement visual travel
skills orasatool for safely
negptiating the eavironment for
childrenwith no availabe travel
vision;

(C) Tounderstand anduse remaining
vision and distance lowvision aids;
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and

(D) Cther concepts, techniques, and
tods.

®

(i) Parent counseling and training means
assisting parents in undestandng the
special neals oftheir child;

(ii) Providing parents with information about
child development; and

(iii) Helpingparertsto acquirethe necessary
skills that will allow themto suppat the
implementation of their childés |EP or
IFSP.

(9) Physical therapy meansservices piovided by a
qudified ptysical therapist.

(10) Psychological servicesincludesd

(i) Administeringpsychological and
educationa tests, andother assesanent
procedures,

(ii) Interpreting asesament results;

(iii) Obtaining, integrating, and interpreting
information abaut child behavior and
conditions relating to learring;

(iv) Consulting with otherstaff membersin
planning school programs to meet the
special edwcational nees ofchildrenas
indicated bypsychological tests,
interviews, direct observation, and
behaviora evauations;

(v) Plannhg andmareging a program of
psychological sewices, including
psychalogical counsdling for children and
parents; and

(vi) Assisting indeveloping positive
behavioral intervention strategies.
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(11) Recreation includesd
(i) Assessment of leisure function;
(i) Therapetic recreation services,

(iii) Recreatiorprogams inschods and
community agencies, and

(iv) Leisureeducation.

(12) Rehabiltation counseling servicesmeans
services povided by quaified pasonnel in
individual or group sessions that focus
specifically on careerdevelopment,
employment preperation, achieving
indep@&dence, and irtegration in the workplace
andcommunity of astudent with adisability.
Theterm aso includesvocational
rehabiltation services piovidedto astudent
with a disability by vocational rehabilitation
programs fundedunderthe Rehablitation Act
of 1973, asamendkd, 29U.S.C. 701 et seq.

(13) School hedth services and school nurse
services means heath sewicesthat are
designedto enablea child with adisability to
receive FAPE as described in thechildés |EP.
School nurse services areservices povidedby
aqualfied school nurse. School hedth services
areservicesthat may beprovidedby dther a
qualfied school nurse or other qualified
person.

(14)Sccial work services in schools includesd

(i) Prepaing asocial or developmenrtal
history on a child with a disability;

(ii) Groupand individual counseling with the
child andfamily;

(iif) Workingin patnership with parents and
others on those problemsin achild 6 s
living situation (home, schod, and
community) that affect the childé&
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adjustment in schod;

(iv) Mohili zing school andcommunity
resourcesto enablethe child to learnas
effectively as mssible inhis orher
educational program; and

(v) Assisting indeveloping positive
behavioral intervention strategies.

(15) Spexch-language pathdogy services
includesd

(i) Identification of childrenwith speech or
languege impairments;

(i) Diagnosis and appraisal of specific speech
or langwageimpairments;

(i) Referralfor medical or other professional
attention necessary for the habilitation of
speech or language impairments,

(iv) Provision of speech and language
services for the habilitation orprevention
of communicative impairments; and

(v) Courselingand guidance of parerts,
children, ad teachers regardng speech
andlanguage mpairments.

(16) Transportation includesd

(i) Travel to andfrom school andbetween
schods;

(i) Travel in and arownd school buildings;
and

(iif)Specialized equipment (such asspecial or
adapted huses, lifts, andramps), if
requiredto provide special transportation
for achild with a disability.

(Authority: 20U.S.C. 1401(26))
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i S A TNt defined in federal regulations; see New Mex
Rules).

6.29.1.7 NMAC. DEFINITIONS:

CM. "Student assistance team (SAT)" is a scHiaded
group of people whose purpose is to provide additio
tier Il support (consistent with requirements of the
threetier model of student intervention provided in
Subsection D of 6.29.1.9 NMAC) to students who ar
experiencing academic or behavioral difficulties that
are preventing them from benefiting from general
education, because they are either performing below
above expectations. (Public agencies may have sin|
names used for this team, such as "student success
team" or "student support team.")

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the following meaning
for purposes of these rules.

é

(17) A S A Téans the student assistance team, whic
a schoolbased group of people whose purpoge is
provide additional educational support to studentg

who are experiencing difficulties that are preventi
them from benefiting from general education.

8 300.35 Scientifically based research.

Scientifically based research has themearing giventhe
termin section [20 U.S.C. 780@37)] of the EEA.

(Authority: 20U.S.C. 1411(e)(2)(C)(xi))

TEXICO MUNICIPAL SCHOOLSunderstands that
iscientifically based r ¢

(A) means research that involves the application
rigorous, systematic, and objective procedurg
to obtain reliable and valid knowledge releval
to education activities and programs; and
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(B) includes research that

(i)

(ii)

(i)

(iv)

v)

(vi)

employs systematic, empirical method
that draw on observation or experimen

involves rigorousiata analyses that are
adequate to test the stated hypotheseg
and justify the general conclusions
drawn;

relies on measurements or observatior
methods that provide reliable and valic
data across evaluators and observers,
across multiple measurements and
observations, and across studies by th
same or different investigators;

is evaluated using experimental or
gquastexperimental designs in which
individuals, entities, programs, or
activities are assigned to different
conditions and with appropriate corlgo
to evaluate the effects of the condition
of interest, with a preference for
randomassignment experiments, or
other designs to the extent that those
designs contain withkeondition or
acrosscondition controls;

ensures that experimental studies are
presented in sufficient detail and clarity,
to allow for replication or, at a
minimum, offer the opportunity to build
systematically on their findings; and

has been accepted by a pesriewed
journal or approved by a panel of
independent experts through a
conparably rigorous, objective, and
scientific review.

(20 U.S.C§7801)
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8 300.36 Secondary school.

Seonday school means anonprofit institutional dayor
residential schodl, including a public secondary charter
school that provides secondary education, as deéermined
underState law, except that it does rot includeany
education beyondgrade 12.

(Authority: 20U.S.C. 1401(27))

8 300.37 Services plan.

Sewices pan means awritten statement thatdescribes the
special edication andrelated sevices the LEA will
provide to a parentally- placed child with a disabili ty
errolled in aprivate school who has beerdesignatedto
receive services, including the location of the services ard
anytransportation necessary, consistent with §

300132, andis developed andimplemented in accordance
with 88300137 through 300.139.

(Authority: 20U.S.C. 1412(a)(10)(A))

§ 300.38 Secretary.

Seretary means the Scretary of Education.

(Authority: 20U.S.C. 1401(28))

§ 300.39 Special education.

(a) Geneal. 6.31.2.7 NMAC. DEFINITIONS:
(1) Syecial education means specially designed B. The following terms shall have the following meaning
64
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(b)

instruction, at nocost to the parents, to meet
the ungueneedsof a child with adisability,
includingd

(i) Instructionconducted inthe classroom, in
thehome, inhospitals and ingtitutions,
and in other settings; and

(it) Instruction in physical education.

(2) Special education includes each of the
following, if the services ahemwise meet the
requirements of paragreph (a)(1)of this
sectiond

(i) SpeecHanguage pathology services, or
any otherrelaed service, if theserviceis
consideredypecial edwationratherthan a
related service under State stancards;

(ii) Traveltraining; and
(i) Vocationaleducation.

Individual special education terms defined. The
terms in this definition aredefined asfollows:

(1) Atnocost meansthatall specially-designed
instructionis provided withoutcharge, but
doesnot preclude ircidental feesthat are
normally chargedto nondisabled students or
their paents as a part of the rgular edation
program.

(2) Physical education meansd
(i) Thedevelopment ofd
(A) Physical and motor fitness;

(B) Fundamental motor skills and
patterns; and

(C) ills inaquatics dance, and
individual and groupgames and
sports (including intramural and
lifetime sports); and

(ii)  Includes special physical education,

é

(199 AiSpeci al

for purposes of these rules.

reedns spadally designed
instruction, at no cost to the parentsiteet the
unique needs of a child with a disability, including
instruction conducted in the classroom, in the hon
in hospitals and institutions, and in other settings;
and instruction in physical education.

(@) As authorized by 34 CFR Sec. 300.8(a)(2)(ii)
and 300.39(a)((2) i),
Mexico may include speedhnguage pathology
services.

(b) SpeecHanguage pathology services rmhoseet
the following standards to be considered spe
education:

(i) the service is provided to a child who ha
received appropriate tier | universal
screening under Subsection D of 6.29.1.
NMAC as it may be amended from time {
time, before being properly evaluated
under 34 CFR Secs. 300.3600.306 and
Subsection D of 6.31.2.10 NMAC

(i) the IEP team that makes the eligibility
determiration finds that the child has a
communication disorder, such as
stuttering, impaired articulation, a
language impairment, or a voice
impairment, that adversely affects a child
educational performance; and

(iii) the speech language pathology service
consists of specially designed instruction
that is provided to enable the child to ha
access to the general curriculum and me
the educational standards of the public
agency that apply to all childn; and

(iv) the service is provided at no cost to the
parents under a properly developed IEP
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adapted physical education, movement that meets the requirements of Subsectiq
education, andmotor development. B of 6.31.2.11 NMAC.
(3) Specially designedinstruction means adating, (c) If all of the above standards are met, the sen
as apprriate to the nedsof aneligible child will be considered as special education rathe
underthis pat, the content, methoddogy, or than a related service.

deliveryof instructiond (d) Student/staff caseloads shall meet the

(i) Toaddressthe uriqueneadsof the child requirements of Ragraphs (1) and (2) of
that result from the child 6 sability; and Subsection H of 6.29.1.9 NMAC.

(ii) To ensure access ofthechild to the
eneralurriculum, so thatthechild can
?neet the edicational standadswithin the 6.29.1.11 NMAC. PROGRAM REQUIREMENTS:
jurisdiction of the pubiic agexcy that F. Special education. Special education is speeially
apply to all children. designed instruction that is provided at no cost to
parents@ meet the unique needs of a student with a
disability, as defined in the IDEA regulations (34 CF
Part 300 and state special education regulations (6.
NMAC). Special education programs shall:

(4) Traveltrainingmeans pioviding instruction, as
apprariate, to children with significant
cognitive disabilities, and anyother children
with dsabilities who requirethisinstruction, to
enalbe them tod (1) provide speciallydesigned instruction in career and

technical education and travel training for student

(i) Develop anawarenes of the ervironment ; .
whose IEPs require such services;

in which theylive; ad
(2) provide instruction to students placed on homebo

i) Learntheskills recessaryto move . ;
(i) y services as peheir IEP; and

effectively andsafely from place to place

within thatenvironment (e.g., in school, (3) provide instruction in statsupported educational
in the tome, atwork, andin the programs, hospitals, institutions and other setting
community). As set forth in the state special education regulati

at Paragraph (15) of Sudagtion C of 6.31.2.7
NMAC, special education may include speech
language pathology services consisting of speeial
designed instruction that is provided to enable a
student with a disability, as recognized under IDE
to have access to the general cuttiouand to meet
the educational standards of the public agency tha
apply to all children;

(Authority: 20U.S.C. 1401(29)) (4) provide instruction, in accordance with Section 22
13-1 (D) NMSA 1978, for the unique needs of gifte
and taleted students;

(5) Vocational education means organized
educational progemsthatare directly related
to the prepaation of individuasfor paidor
unpaid employment, or for addtional
prepaation for a career not requiring a
baccalaureste oradvanceddegee.

(5) be assessed as part of the EPSS process; and
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6.29.1.7 NMAC. DEFINITIONS:

W. "Caseload" means the total number of students

AB. "Class load" means the number of students for whor

6.29.1.9 NMAC. PROCEDURAL REQUIREMENTS:

G. Class loads. Class loads shall be in compliance witl

6.29.1.9 NMAC. PROCEDURAL REQUIREMENTS:

H. Student/staff caseloads in gifted and special educati

(6) support the local curriculum and EPSS.

receiving special education and speedty services as
special education, for whom a special education tea
or speech language pathologist has responsibility fo
developing and motuoring the students' IEPs.
"Caseload" may also mean the number of students 1
which individual support services staff members are
responsible.

teachesstructures activities at a given time.

the most current class load requirements in Sectien
10A-20 NMSA 1978and Section 25-15 NMSA
1978.
é
(5) Students receiving special education services
integrated into a regular classroom for any part of
day shall be counted in the calculation of class log
averages. Stents receiving special education
services not integrated into the regular classroom
shall not be counted in the calculation of class loa
averages. Only classroom teachers charged with
responsibility for the regular classroom instruction
program shalbe counted in determining average
class loads. In elementary schools offering only g
grade level, average class loads may be calculate
averaging appropriate grade levels between scho
in the school district.
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@)

@)

®)

(4)

(®)

The student/staff caseload shall not exceed 35:1 f
special education teacher and 60:1 fopeesh
language pathologist for special education servicg
or speeckonly services, in which properly licensed
special education teachers or spekeciguage
pathologists travel from class to class or school to
school, providing services to students with
disabilities whose individualized education progral
(IEPs) require a minimal amount of special
education. (A minimal amount of special educatid
services shall not exceed 10 percent of the schoo
day/week.)

The student/staff caseload shall not exceed 24:1
special education teacher and 35:1 for a speech
language pathologist for special education service
or speeckonly services which propericensed
special education teachers or spelectguage
pattologists provide to students with disabilities
whose IEPs require a moderate amount of special
education. (A moderate amount of special educati
services shall be less than 50 percent of the scho
day.)

The student/staff caseload shall not exceed 15:1 f
special education services in which properly licen
special education teachers provide services to
students with disabilities whose IEPs require an
extensive amount of special education for a portig
of the school day as appropriate to implement the
plan. (An extensive amount of special education
services shall be provided 50 percent or more of t
school day.)

The student/staff caseload shall neteed 8:1 for
special education services in which a properly
licensed professional provides services to student
with disabilities whose IEPs require a maximum
amount of special education. (A maximum amou
of special education services shall be proviihean
amount approaching a full school day.)

The student/adult caseload shall not exceed 4:1 fi

centerbased special education services in which ¢
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(6)

@)

®)

of the adults in the program is a properly licensed
professional providing threand fouryear old
children with the amount of special education nee
to implement each child's IEP.

The student/adult caseload shall not exceed 2:1 f
centerbased speéal education services in which
three and fouryear old children have profound
educational needs.

Adequate student/staff caseloads shall be provide
appropriately address needs identified in the IEPS
Paraprofessionals and assistants who are
appropriately trained and supervised in accordang
with applicable department licensure rules or writt
department policy may be used to assist in the

provision of special education and related service
students with disabilities under Part B of IDEA.

If the student/staff caseload ratio exceeds the
standards provided above, a request for waiver sh
be submitted to the department for review and
approval bythe secretary.

§ 300.40 State.

Sate means each of the 50 States, the District of
Columbia, the Commonweath of Puerto Rico, andeach of
the outlying aress.

(Authority: 20 U.S.C. 1401(31))

§ 300.41 State educational agency.

Sate educational agency or SEA meansthe State boardof
eduwcation or otheragency or officer primarily responsible
for the State supavision of pulic dementary schodls and
secondaryschods, or, if there isno such officer or agency,
anofficer or agecy designated bythe Govemor or by

6.31.2.7 NMAC. DEFINITIONS:

B. The following terms shall have the follovgmnmeanings
for purposes of these rules.
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State law. (3) A De p ar tnmeansite public education

department.
(Authority: 20U.S.C. 1401(32)) é

(18) i S E Bnéans the special education bureau of the
public education department.

8 300.42 Supplementary aids and services.

Supplerertary aids and servicesmeans #ls, services, and
other supports that areprovidedin reguar edication
classes, other edaation-related settings, andin
extracurricular and norecademic settings, to enalbe
childrenwith disabilitiesto beeducatedwith nondsabed
children to the maximum extent approfpriate in accordance
with 88 300.114through 3.116.

(Authority: 20U.S.C. 1401(33))

8§ 300.43 Transition services.

(@) Transition services means acoordinated set of

activities for achild with a disability thatd 6.29.1.7 NMAC. DEFINITIONS:

(1) Isdesignedto bewithin aresults-oriented CP. "Transition" means the goal of creating a seamless
process, thatis focused on improving the transition from one part of the educational system to
academic andfunctional ahievement of the next.

child with a disabili ty to facili tate thechildé s CO."T i lan” dinated set of activiti
movement from school to post-school Q. "Transtion plan" means a coordinated set of activitie

activities, including postsecondary education for a student with a disability, which specifies specia
vocationr;\l education integratedemploymmt, education and related services designed to meet a
(includingsupported, enployment), continuing student's unique needs and to prepare the student f

The definition of transition is written broadly to includj
a range of services, including vocational and career
training that are needed to meet the individual needs
child with a disability. TEXICO MUNICIPAL
SCHOOLSexpects that IEP Teams will make decisiol
regarding transition ser
individual needs, taking into accountthe ch d 6 s
strengths, preferences, and interests. As with all spe
education and related se¢
determines the transition services that are needed to
providea FAPE to a child with a disability based on th
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andadult education, adult services, future education, employment and independiirtd. needs of the childandnot on the disability category or
independent living, or community The use of individualized educational program (IEP)| severity of the disability. (See 71 Fed. Reg. 46579
paticipation; transition planning, graduation planning and post (August 14, 2006))

secondary transitions is described in Subparagraph

(2) Isbased onthe indvidud childds needs, taking of Paragraph (13) of Subsection J of 6.29.1.9 NMAC

into account the childé drengths, preferences,
and interests; and includesd

(i) Instruction;
(i) Relaed services;
(iii) Community expeliences;

(iv) Thedevelopment of employment and
otherpost- school adult living objectives;
and

(v) If appropriate, acquisition of daily living
skills and povision of afunctional
vocational evaluation.

(b) Transition services for childrenwith disabilities
may be special education, if provided asspecially
designed irstruction, or arelatedservice, if required
to assist achild with adisability to benefit from
special education.

(Authority: 20U.S.C. 1401(34))

8 300.44 Universal design.

Universal design has the meaninggiventhetem in section
3 of the Assistive Techndogy Act of 1998, asamended, 29
U.S.C. 30@.

(Authority: 20U.S.C. 1401(35))
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fi U S Nt defined in federal regulations; see New Mex 6.31.2.7 NMAC. DEFINITIONS:

Rules).
B. The following terms shahave the following meanings

for purposes of these rules.
é
(21) A U S means the United States code, including
future amendments.

8 300.45 Ward of the State.

(&) Geneal. Subject to paegraph (b) of this section,
ward of the $ate means achild who, as dttermined
by the State wherethechild resides, isd

(1) Afoster child;
(2) Awardof the Sate; or

(3) In thecustody of apublic child welfare
agency.
(b) Exception. Wardof the Sate doesnot includea

foster child who has &oster parent who medsthe
definition of aparent in § 300.30.

(Authority: 20U.S.C. 1401(36))

6.31.2.7 NMAC. DEFINITIONS:

E. The definitions in Subsection E apply only to Section
13, Subsection | (additional rights of parents, studen
and public agenciesdue process hearings).

(1) "Expedited hearing" means a hearing that is
available on request by a parent or a public agenc
under 34 CFR Secs. 300.532(c) and is subject to
requirements of 34 CFR Sec. 300.532(c).
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)

®)

"Gifted services" means special education servicg
to giftedchildren as defined in Subsection A of
6.31.2.12 NMAC.

"Transmit" means to mail, send by electronic mail
telecopier (facsimile machine) or hand deliver a
written notice or other document and obtaiitten
proof of delivery by one of the following means:

@)

(b)

(©

(d)

(e)

an electronic mail system's confirmation of a
completed transmission to am®il address
that is shown to be valid for the individual to
whomthe transmission was sent;

a telecopier machine's confirmation of a
completed transmission to a number which is
shown to be valid for the individual to whom
the transmission was sent;

a receipt from a commercial or government
carrier showing to whom the article was
delivered and the date of delivery;

a written receipt signed by the sei@ry of
education or designee showing to whom the
article was handlelivered and the date
delivered; or

a final decision to any party not represented
counsel for a due process hearing by the U.S
postal service, certified mail, return receipt
requested, showing to whom the articles was
delivered and the date of delivery.

6.31.2.7 NMAC. DEFINITIONS:
F.

The definitions in Subsection F apply only to &at9,
Subsection B (public agency funding and staffing) af
Section 11, Subsection L (children in private schools
facilities):

(1) "Qualified student" means, pursuant to Paragraph
of Subsection A ofection 2213-8 NMSA 1978, a
public school student who:

@)

has not graduated from high school,
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(b)

(©

@

(b)
(©

(2) "Schootlage person" meanpursuant to Paragraph
(2) of Subsection A of Section 223-8 NMSA 1978,
a person who is not a qualified student but who
meets the federal requirements for special educat|
and who:

is regularly enrolled in orbalf or more of the
minimum course requirements approved by t
department for public school students; and

in terms of age:

(i) is at least five years of age prioria:01
a.m. on September 1 of the school year
will be five years of age prior to 12:01 a.
on September 1 of the school year if the
student is enrolled in a public school
extendeelyear kindergarten program that
begins prior to the start of the regular
school year;

(ii) is at least three years of age at any time
during the school year and is receiving
special education pursuant to rules of the
department; or

(iii) has not reached the student's twenty
second birthday on the first day of the
school year and is receiving special
education in accordance with federal law

will be at least three years old at any time
during the school year;

is not more than twerdgne years of age; and

has not received a high school diplormat®
equivalent.

SUBPART BY STATE ELIGIBILITY

GENERAL
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8 300.100 Eligibility for assistance.

A State is digible for assistance under Part B of the Act
for afiscal yearif the State submits a planthat provides
assurances to the Secretary that the State has in effect
policies and proceduesto ersure thatthe State meets the
conditions in88 300.101 through 300176.

(Authority: 20U.S.C. 1412(a)

FAPE Requirements

§ 300.101 Free appropriate public education (FAPE).

. ) . 6.31.2.8 NMAC RIGHT TO A FREE APPROPRIATE
(a) Geneal. A free apropriate public education must PUBLIC EDUCATION (FAPE) :

be availableto all children residing in the State
betweenthe ags of 3and21, inclusive, including A
childrenwith disahilitieswho have beensusperded '
or expelled from schod, as povidedforin §

All children with disabilities aged 3 through 21 or
who will turn 3 at any time during the school year wt
reside in New Mexico, including children with

300.530(d)- disabilities who have been suspended or expelled fr
(b) FAPE for childrenbeginning at age 3. school, have the right tofeee appropriate public
education that is made available by one or more pul
(1) Each State must ensurethatd agencies in compliance with all applicable
(i) Theobligation to make FAPE requirements of 34 CFR Secs. 300.101 and 300.12(
available to each eligiblechild and these or other department rules and standards.
residingin the State begins nolater Children with disabilities who arenrolled in private
thanthe childés third birthday; and schools have the rights provided by 34 CFR Secs.
300.129300.148 and Subsection L of 6.31.2.11
(i) An IEP oran IFSPis ineffect for the NMAC.
child by thatdae, in accordance with
§300.323(h). B. Only children who meet the criteria in these rules m

be included in calculatgspecial education program
units for state funding and counted as eligible childrg
for federal flowthrough funds under Part B of the
IDEA.

(2) If achildésthird birthday occurs duing the
summer, thechildé EEP Team shall determine
the cate whenservices under thelEP orl FSP
will begin.
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() Childrenadvancingfromgradeto grade. 6.31.2.11 EDUCATIONAL SERVICES FOR CHILDREN

(1) Eah State must ensurethat FAPE isavailable WITH DISABILITIES:
to any indvidual child with a disability who

needs special edcation and réated sewvices, A.  Preschool programs for children agethrough 5.
eventhoughthechild has mwt failed orbeen i
retained in a course or grack, and is avancing (1) Each pu.bllc agency shall ensure thgt a free
from gradeto grace. appropriate publlq educgtlor) is ayal[aple for each
preschool child with a disability within its

(2) The determination that a child describeq edcational jurisdiction
in paragraph (a) of this section is eligibl birthday and that an individualized education
under this part, must beade on an program (IEP) under Part B or an individual family
individual basis by the group responsibl services plan (IFSP) under Part C of the IDEA is i
within the childods effect by that date in compliance with 34 CFR Seq
eligibility determinations. 300.101, 300.124 and 300.323(b).

(2) Eligibility to enroll in Part B preschool program.

(Authority: 20 U.S.C. 1412(a)(1)(A))

(a) If a child turns three at any time during the
school yar and is determined to be eligible
under Part B, the child may enroll in a Part B
preschool program when the child turns three
the parent so chooses, whether or not the chil
has previously been receiving Part C services,

(b) Notwithstanding subparagraph (a) of this
paragraph, if a child turns three at any time pri
to July 1, 2012 and is enrolled in a Part C
program, the parent has the option of having tk
child complete the remainder of the sohgear
in early intervention services or, if the child is
determined to be eligible under Part B, enrollin
the child in a Part B preschool program.

(3) To ensure effective transitioning from IDEA P@ért
programs to IDEA Part B programs, each public
agency must conduct a full and individiratial
comprehensivevaluation, at no cost to the parent,
and in compliance with requirements of 34 CFR
Secs. 300.300, 300.301, 300.302, 300.304 and
300.305 and ottr department rules and standards
before the initial provision of Part B special
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education and related services to a child with a
disability.

(@) The initial comprehensive evaluation process
shall beconducted in all areas of suspected
disability.

(b) The Part B eligibility determination team shall
review current assessments and shall determi
the additional data and assessments needed fi
the canprehensive evaluation. Current
assessments are defined as assessments, oth
than medical assessments, conducted no mor
than six months prior to the date of the meetin
of the Part B eligibility determination team.

(c) The Part B eligibility determination team must
consider educationally relevant medical
assessments as part of the review of existing
evaluation data. The determination of eligibility
may not bemade solelyn the basis of medical
assesments. If the team considers medical
assessments conducted more than six months
prior to the date of the meeting, the team must
document the appropriateness of considering
such medical assessments.

6.31.2.1INMAC. EDUCATIONAL SERVICES FOR
CHILDREN WITH D ISABILITIES:

A. Preschool programs for children agethrough 5.
é

(5) In particular:
é

(h) In compliance with 34 CFR Sec. 300.101(b)(!
if a childbs birthda
the childés | EP team
when services under the IEP or IFSP will beg
Each public agency must engage in approprig
planning with the Part Ghd agency so that th

eligible child will be prepared to receive Part

WG
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special education and related services when
IEP team determines that the services under
IEP or IFSP will begin.

§ 300.102 Limitatiod exception to FAPE for certain ages

(@) Geneal. Theobligation to make FAPE available to
all childrenwith disabilities dces rot apply with
respect to thefollowing:

(1) Childrenaged3, 4,5, 18, 19, 20, or 21in a
State to theextent that its goplication to those
children would be inconsistent with State law
or practice, or the orderof any court,
respecting the provision of pulic education to
childrenof those ages.

@)

(i) Childrenaged18through 21 to the extent
that State lawdoes ot requre that special
education andrelated services undePart
B of the Act be piovidedto students with
disabilities who, in the last educational
placement prior to their incarceration in
anadult correctionalfacilityd

(A) Werenotactually identified as being
achild with adisability under§
300.8; and

(B) Did not have anlEP urder Pat B of
theAct.

(i) Theexception in paragaph(a)2)(i) of
this section doesnot goply to children
with disahlities, aged18through 21,
whod

(A) Hadbeenidentified as achild with a
disability under§ 300.8 and had
recelvedservices in acordance with

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR
CHILDREN WITH DISABILITIES:

G. Graduatiorplanning and postecondary transitions.

e

(6) Studentsligible for special education servica®
entitled to a FAPE through age 21. If a student tu
22 during the school year, that student shall be
allowed to complete the school year and shall
continue to receive special education and related
services during that school year. If the studemtgur
22 prior to the first day of the school year, the
student is no longer eligible to receive special
education and related services.

6.29.1.9 NMAC. PROCEDURAL REQUIREMENTS:
J. Graduation requirements.

(13) Graduation requirements for issuance of a
conditional certificate of transition for students wit
an IEP. The development of a program of study g
the granting of a diploma, or use of a conditional
certificate of transition in the form of a continuing (
transition individualized educational program (IEP,
for students receiving special education services,
includes the following governing principles:

é
(o) Students eligible for special education servicg
are entitled to a FAPE through age 21. Ifa

TEXICO MUNICIPAL SCHOOLSrecognizes that
children with disabilities who have not graduated with
regular high school diploma still have an entitlement {
aFAPE until the child reaches the age atahhi
eligibility ceases under the age requirements within ti
State. (See 71 Fed. Reg. 46580 (August 14, 2006))
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(b)

anl|EP, but who left school priorto
thdr incarceration; or

(B) Did not have anlEP intheir last
educationa setting, but who had
actually beenidertified as achild
with a disability under § 300.8.

©)

Childrenwith disabilities who have
gradwated from high school with aregular
high school diploma.

i

=

(i) Theexception in paragaph(a)(3)(i) of
this section doesnot gply to children
who have gradwted from highschool but
have not been awardeda regulartigh
school diploma.

(iii) Graduation from high school with a
regularhigh school diploma constitutes a
changein placement, requiing written
prior notice in accordarce with §300503.

(iv) Asusedin paragrphs (a)(3)(i) through
(a)(3(iii) of this section, the term regular
high school diploma doesnot includean
alterretive degreethat is not fully aligned
with the Stateds academic standards, such
as acertificate or ageneal educational
development credential (GED).

(4) Childrenwith disabilities who areeligible
undersubpart H of this part, but who receive
earlyintervention sewvices undePart C of the
Act.

Documents relating to exceptions. The State must
assurethat theinformation it has provided to the
Secretary regarding the exceptionsin paragraph (a)
of this section, asrequiredby 8300700 (for
pumosesof making grants to States underthis patt),
is current andaccurate.

(P)

(@

student turns 22 during the school year, the

student shall be allowed to complete the schq
year. If a student becomes 22 prior to the firg
day of the schoolsar, the student is no longer
eligible to receive special education services.

The receipt of a diploma terminates the servid
eligibility of students with special education
needs.

All diplomas awarded by a school district or
charter school shall be identical in appearang
content and effect, except that symbols or
notations may be added to individual student:
diplomas to reflect official schu honors or
awards earned by students.
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(Authority: 20 U.S.C. 1412(a)(1)(B)i (C))

Other FAPE Requirements

8 300.103 FAPB methods and payments.
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(a) Each State may use whaever State, local, Federd,
and pivate sources of suppat areavailablein the
State to meetthe requirements ofthis part. For
example, if it is necessary to place achild with a
disability in aresidertial facility, a State could use
joint agreements betweenthe agncies involvedfor
sharing thecost of that placement.

(b) Nothing in this part relieves aninsurer or similar
third party from an othemise valid obligation to
provide or to payfor services povided to achild
with a disability.

(c) Consistent with 8 300.323(c), the State must ensure
thatthere is nodday inimplementing achildé IEP,
including anycase in which the paymentsource for
providing or paying for special education and
related servicesto thechild is being deermined.

(Authority: 20 U.S.C. 1401(8), 141%a)(1).

6.31.2.9 NMAC. PUBLIC AGENCY
RESPONSIBILITIES:

B. Public agency funding and staffing.

@

()

Each public agency that provides special educati
or related services to children with disabilities sha|
allocate sufficient funds, staff, facilities and
equipment to ensure that the requirements of the
IDEA and all department rules and standards that
apply to programs for children with disabilities are
met.

The public agency with primary responsibility for
ensuring that FAPE is available to a child with a
disability on the date set by the departirfen a

child count or other report shall include that child i
its report for that date. Public agencies with share
successive responsibilities for serving a particular
child during a single fiscal year are required to
negotiate equitable arrangemetiitough joint
powers agreements or memorandums of
understanding or interstate agreements for sharin
the funding and other resources available for that
child. Such agreements shall include provisions w
regard to resolving disputes between the panties t
the agreement.

TEXICO MUNICIPAL SCHOOLSassures that it has
allocated sufficient funds, staff, facilities and equipme
to ensure that the requirements of the IDEA and all
department rules and standards that apply to prograr
for children with disallities are met.
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8 300.104 Residential placement

If placement in apublic orprivate residertial program is

6.31.2.9 NMAC. PUBLIC AGENCY
RESPONSIBILITIES:

necessary to provide specia education andrelated services
to achild with a disability, the program, including non-
medical care androom and boad, must beat no cost to the
parents of thechild.

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B))

B. Public agencyudnding and staffing.

e

(3) Placement of students in private residential
treatment centers, or other out of home treatment
habilitation programs, by the IEP team or by a dug
process decision. In no eueshall a child with an
IEP be allowed to remain in an out of home
treatment or habilitation program for more than 10
days without receiving special education and relat
services. The school district in which the qualified
student or schoedge person lies, whether irstate
or outof-state, is responsible for the educational,
nonmedical care and room and board costs of tha
placement.

(@) Agreements between the resident school dist
of the qualifiedstudent or schoedge person
and a private residential treatment center mu
be on the form poste
website or on a form otherwise approved by {
department and must be reviewed and appro
by the secretary of public education.

(b) Agreements must provide for:
(i) student evaluations and eligibility;

(i) an educabnal program for each qualified
student or schoedge person that meets
state standards for such programs, exce
that teachers employed by private schoo
are not required to be highly qualified;

(iii) the provision of special education and
related services in conformance with an

IEP that meets the requirements of feder

TEXICO MUNICIPAL SCHOOLSunderstads that
parents are not required to bear the costs of a public
private residential placement if such placement is
determined necessary to provelEAPE. (See 71 Fed.
Reg. 46581 (August 14, 2006)he IEP Team
determines whether a residential placenigthe least
restrictive environment for providing a FAPE to an
individual child.
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(iv)

V)

(vi)

(4) Placement of students in public residential treatm
centers, or other out of home treatment or
habilitation programs, by the IEP team or by a dug
process decision. The sending school shall be
responsible for the provision of special edtion
and related services. In no event shall a child with
IEP be allowed to remain in an out of home
treatment or habilitation program for more than 10
days without receiving special education and relat
services.

and state law and applicable regulations
and rules;

adequatelassroom or other physical
space that allows the school district to
provide an appropriate education;

a detailed description of the costs for the
placement; and

an acknowledgement of the authority of
the local school board and the departme
to conduct orsite evaluations of program
and student progress to ensure that state
standards are met.

§ 300.105 Assistive technology.

(a) Each public ageicy must ensure that assistive
technology devices orassistive technology services,
or both, as those terms aredefined in 88 300.5 and
300.6, respectively, aremade availabde to achild
with adisability if required as apart of the
child&sd

(1) Special education under§ 300.36;
(2) Relaed services urder § 300.34; or

34 C.F.R8300.105 specifies the circumstances unde
which TEXICO MUNICIPAL SCHOOLS:is responsible
for making available assistive technology devices an(
assistive teahology services to children with
disabilities. (See 71 Fed. Reg. 46581 (August 14,
2006))

Whether an augmentative communication device,
playback devices, or other devices could be consider
an assistive technology device for a child depends or|
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(3) Suppémertary aids and servicesunder
§83(00.38 and 30Q114@)(2)(ii).

(b) Onacaseby-case basis, the use of schod-
purchased assistive techndogydevices inachild 6 s
home or in other settings is requiredif the child 6 s
|IEP Team dtermines that the child needs accessto
those devicesin orderto receive FAPE. 8

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)12)(B)(i)

whether he device is used to increase, maintain, or
improve the functional capabilities of a child with a

disability, and whether
that the child needs the device in order to receive a
FAPE (See 71 Fed. Reg. 46547 (August 14, 2006))

As a general matter, howeva@EXICO MUNICIPAL
SCHOOLSIs not responsible for providing personal
devices, such as eyeglasses or hearing aids that a cf
with a disability requires, regardless of whether the cl
is attending school(See 71 Fed. Reg6581 (August
14, 2006))

If a hearing aid meets the definition of assistive
technology devictor a particular childTEXICO
MUNICIPAL SCHOOLS:is responsible for the
provision of the assistive technology device as part o
FAPE, only if: the device isequired as part of the

¢ h i bpdcialseducationdefined in § 300.3%¢lated
servicedefined in § 300.34; wupplementary aids and
servicedefined in § 300.42TEXICO MUNICIPAL
SCHOOLSexpects the IEP Team to make this decisi(
on an individualizedbasis. (See 71 Fed. Reg. 46581
(August 14, 2006))

If an IEP Team determines that the child requires a
personal device that is not surgically implanted (e.g.,
eyeglasses) in order to receive a FAPEXICO
MUNICIPAL SCHOOLSwill ensure that the device is
provided at no co§See7led.t
Reg. 46581 (August 14, 2006))

§ 300.106 Extended stod yearservices.

(&) Geneal.

(1) Eeach public agecy must ensure that extended
school yearservices areavailable as neessary
to provide FAPE, consistent with paragraph
(a)(2) of this section.

TEXICO MUNICIPAL SCHOOLSrecognizeshat
some children with disabilities may not receive a FAH
unless they receive necessary services during times
when other children, both disabled and nondisabled,
normally would not be servedSee 71 Fed. Reg. 4658
(August 14, 2006))
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(2) Exterdedschool year sevicesmust be
providedonly if a childés IEP Team
determines, on an individualbasis, in
accordance with §8 300.320through 300.324,
that the services arenecessary for the povision
of FAPE to the child.

(3) Inimplementing the requrements of this
section, a pubic agecy may rotd

(i) Limit extendedschool yearservicesto
paticular categories of disahility; or

(i)  Unilaterally limit thetype, amount, or
duration of those services.

(b) Definition. As wsedin this section, the term
extendedschool yearservices means special
education and related services thatd

(1) Areprovided to achild with adisabilityd

(i) Beyondthe namal schoolyearof the
public agecy;

(ii) In accordance with the childés |EP; and
(iif) At nocost to the parents of the child; and
(2) Meetthestandads of the EA.

(Authority: 20U.S.C. 1412(a)(1))

The determinationf whether a child requires extende(
school year (ESY) services for FAPE is an IEP Team
decision.

With respect t&ESY servicesTEXICO MUNICIPAL
SCHOOLSexpects that the IEP Team analysis of
whet her the chil ddés | eve
jeopardizedby a summer break in his or her structure
educational programming will be based not only on
retrospective data, such as past regression and rate |
recoupment, but also on predictive data, based on thi
opinion of professionals in consultation with thé dh d
parents, and circumstant
individual situation at home and in his or her
neighborhood and community. (See Johnson v. Bix}
Independent Sch. Dist. No. 4, 921 F.2d 1022, 1028 (]
Cir. 1990))

Typically, ESY serviceare provided during the summi
months. However, ESY services will be provided to ¢
child with a disability during times other than the
summer, such as before and after regular school hou
during school vacations, if the IEP Team determines
the child requires ESY services during those time
periods in order to receiv®FAPE. TEXICO
MUNICIPAL SCHOOLSrecognizes that the
regulations give the IEP Team the flexibility to
determine when ESY services are appropriate,
depending on the circumstancesta# tndividual child.
(See 71 Fed. Reg. 46582 (August 14, 2006))

TEXICO MUNICIPAL SCHOOLS by reference in
these procedures, and through staff development (ag
appropriate), shall inform appropriate personnehef
MountainPlains Regional Resource Cant@smer on
the Provision of Extended School Year Services for
Parents and Educatqi2006), available througthne
NMPED website.
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8 300.107 Nonacalemic services.

The State must ensure thefollowing:

(@) Each public agecy must take steps, including the
provision of supplementary aids and services
determined appropriate andnecessary bythechildés
|EP Team, to provide noracademic and
extracurricular services and activities in the manner
necessary to afford childrenwith disabilities an
equal oppatunity for participation in those services
andactivities.

Nonacademic ard extracurricular sewvices and
activitiesmay include counseling services, athletics,
transportation, hedth services, recredional
activities, special interest groups orclubs sponsored
by the public agency, referralsto agencies that
provide assistance to individuds with disabilities,
and employment of students, including both
employment bythe pubic agecy andassistance in
making outside employment available.

(b)

(Authority: 20 U.S.C. 1412(a)(1))

TEXICO MUNICIPAL SCHOOLSwill take steps
includingthe provision of supplementary aids and
services determined appropriate and necessary by a
childbés | EP Team, to prc
extracurricular services and activities in the manner
necessary to afford children with disabilities an equal
opportunityfor participation in those services and
activities. (See 71 Fed. Reg. 46541 (August 14, 2006

TEXICO MUNICIPAL SCHOOLSdoes not consider
the list of nonacademic and extracurricular services &
activities in § 300.107(b) to be exhaustive. The list
provides examples of services and activities that may
afford children with disabilities an equal opportunity f¢
participation in the services offered to other children ¢
the public agency(See 71 Fed. Reg. 46583 (August ]
2006))

8 300.108 Physical education.

The State must ensure that public agercies inthe State
comply with the following:

(@) Geneal. Physical education services, specially
designedif necessary, must bemadeavailableto
every child with a disability receiving FAPE, unless
the public agency enrolls childrenwithout
disabilities anddoes rot provide physical edication
to childrenwithoutdisabilitiesin the same grades.

(b) Regularphysical education. Each child with a

disability must be afforded the oppartunity to

6.29.1.9 NMAC. PROCEDURAL REQUIREMENTS:
J. Graduation requirements.
é
(12) Excuses from physical education. The physical
education graduation requirement may be waived
the secretary, based upon a request by the local
superintendent or charter school administrator wit

documentation from adensed medical doctor,
osteopath, certified nurse practitioner with

TEXICO MUNICIPAL SCHOOLSmakes physical
education available equally to children with disabilitie
and children without disalities. If physical education
is not available to all children.¢., children with and
without disabilities)the TEXICO MUNICIPAL
SCHOOLSIs not required to make physical education
available for children with disabilitie®(g, a district
may providephysical education to all children through
grade 10, but not to any children in their junior and
senior years). However, if physical education is
specially designed to meet the unique needs of a chil

WG

86

Copyright2018 WalshGallegos Trevifio Russo & Kyle P.C.



Federal Regulations

New Mexico Rules

Procedures

participate in the regyular physical education
program available to nondsabledchildren unkssd

(1) Thechild is enolled full time inaseparate
facility; or

(2) Thechild needs specially designed physical
education, asprescribedin the child 6l EP.

(c) Special physical education. If specially designed
physica edwcationis prescribedin achildés IEP,the
puHic agency responsible for the edication of that
child must provide the services directly or make
arrangements for those servicesto beprovided
through dherpublic or private programs.

(d) Educationin separate facilities. Thepublic
agency responsible for the edication of a child with
adisability whois enrolkd in a separate facility
must ensure that the child receives gpropriate
physical education services in compliance with this
section.

(Authority: 20U.S.C. 1412(2))(A))

prescriptive authority or chiropractor, that the
student has a permanent or chronic condition that
does not permit physical activity. Such requests
shall be submitted using the departn®ephysical
education waiver request form. This form shall
include: name of superintendent; district/school;
mailing address; phone; fax; email address; name
a secondary contact person including the same
information; date of submission; local boardipypl
requirement and approval, if required; date of boa|
approval; statement of applicable district or charte
school policy and, for each student for whom the
waiver is requested: name, school and year of
student graduation, district affirmation that it
possesses required medical documentation, namg
and email address of school principal and rational
for the request. A student receiving special
education supports and services pursuant to the
IDEA or Section 504 of the federal Rehabilitation
Act may alsdbe eligible to request this waiver, whe
appropriate medical documentation is provided in
the IEP.

with a disability and i
TEXICO MUNICIPAL SCHOOLSwill provide those
services whether or not they are provided to other
children in theTEXICO MUNICIPAL SCHOOLS
(See 71 Fed. Reg. 46583 (August 14, 2006))

q
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§ 300.109 Full educationa oppotunity goal (FEOG).

The State must have in effect policies andproceduresto
demonstrate that the Sate has established agoal of
providing full edwational opportunity to all children with
disabilities, agedbirth through 21, anda detailed timetade
for accomplishing that god.

(Authority: 20 U.SC. 1412(a)(2)

TEXICO MUNICIPAL SCHOOLSwill provide full
educational opportunity to all children with disabilities
including by taking steps to ensure that children with
disabilities have access to thase program options the
are available to nondisabled childreREXICO
MUNICIPAL SCHOOLSrecognizes that this would
apply to dual enrollment programs in pssicondary or
communitybased settings. Therefore, to the extent tf
TEXICO MUNICIPAL SCHOOLSoffers dual
enrollment programs in pasecondary or communiy
based settings to a nondisabled stud@&XICO
MUNICIPAL SCHOOLSwould have that option
available to a student with disabilities whose IEP Tea
determined that such a program would best rieet

st udent(Bee 7InFec: Rleg. 46583 (August 14,
2006))
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8 300.110 Program options.

The State must ensure that each public agency takes steps
to ersure thatits childrenwith disabilitieshave available
to them thevaiiety of educational programs andservices
availabeto nondsabed children in the aeaservedby the
agency, including at, music, industrial arts, consumer and
homemaking education, andvocational edication.

(Authority: 20 U.S.C. 1412(8)(2), 1413(a)(1)

TEXICO MUNICIPAL SCHOOLSrecognizes a full
educational opportunity would apply to dual enrolime|
programs in possecondary or communiyased
settings. Therefore, to the extent th&XxICO
MUNICIPAL SCHOOLSoffers dual enrollment
programs in possecondary or communiyased
settings to a nondisabled studeMEXICO

MUNICIPAL SCHOOLSwould have that option
available to a student with disabilities whose IEP Tea
determined that such a program would best meet the
st udent (Bee 71lrFedeREG. 46583 (August 14,
2006))

§ 300.111 Child find.

(@ Geneal.

(1) The State must have in effect policies and
procedures to ersure thatd

(i) All childrenwith disabilitiesresidingin
the State, including childrenwith
disabilities who are hameless childrenor
are wardsof the State, and childrenwith
disabilities dtending private schools,
regardess of the severity of their
disability, andwho arein needof special
education andrelated services, are
identified, located,and evaluated; and

(ii) A prectical methodis developedand
implementedto determine which children
arecurrertly receiving neededpecial
education andrelated services.

(b) Use of termdevelopmental dday. The following
provisions applywith respect to implementing the
child find requirements of this section:

(1) A State thatadopts a definition of

6.31.2.9 NMAC. PUBLIC AGENCY
RESPONSIBILITIES:

A. Compliance with applicable laws and regulations.

Each New Mexico public agency, within the scope o
its authority, shall develop and implement appropria
policies, procedures, programs and services to ensy
that al children with disabilities who reside within the
agencyds educational ju
who are enrolled in private schools or facilities such
residential treatment centers, day treatment centers
hospitals, mental health institutiorms, are schooled at
home, are identified and evaluated and have accesg
free appropriate public education (FAPE) in
compliance with all applicable requirements of state
and federal laws and regulations. This obligation
applies to all New Mexico publiggencies that are
responsible under laws, rules, regulations or written
agreements for providing educational services for
children with disabilities, regardless of whether that
agency receives funds under the IDEA and regardle
of whether it provides speieducation and related

TEXICO MUNICIPAL SCHOOLSwill comply with its
child find obligations.

TEXICO MUNICIPAL SCHOOLShas adopted and wil
implement the following procedures to ersthat all
children with disabilities within its educational
jurisdiction and who are in need of special education
and related services, are located, evaluated and
identified:[INSERT)]

TEXICO MUNICIPAL SCHOOLSpermits referrals
from any source that susgs a child may be eligible fol
special education and related servic€EXICO
MUNICIPAL SCHOOLS) shild find activities

typically include a screening process to determine
whether the child should be referred for a full evaluat
to determine eligibiliy for special education and relate
services. Persons such as employees of the SEA,
TEXICO MUNICIPAL SCHOOLS or other public
agencies responsible for the education of the child m
identify children who might need to be referred for an
evaluation. Howeer, it is the parent of a child and the
TEXICO MUNICIPAL SCHOOLSthat have the
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developmental delay underg 300.8(b)
determineswhetherthetem appliesto
childrenaged threethrough nine, or to asubset
of that agerange(e.g., ages threethrough five).

(2) A State may not requireanLEA to adoptand
use theterm developmental ddayfor any

childrenwithin itsjurisdiction.

(3) If anLEA usestheterm developmental delay
for childrendescribed in § 300.8(b), the LEA
must conform to both the Sateds definition of
thattermand to the age rangthat has keen

adopted by the State.

If a State daes rot adt theterm
developmental dely, anLEA may not
independently use thatterm as abasis for
establishing achild 6 kgibidty underthis part.

(c) Other childrenin child find. Child find dso must
included

(1) Childrenwho aresuspectedof beinga child
with a disability under§ 300.8 and in needof
special edication, even thoughtheyare
advarcing from gradeto grade; and

“

(2) Highly mobile children, including migrant
children.

(d) Construction. Nothing inthe Act requiresthat
childrenbe classified by ther disability so long as
each child who has a dsability that is listed in§
300.8 andwho, by reason of that disability, needs
special education and related servicesis regadedas
achild with adisability underPat B of the Act.

(Authority: 20 U.S.C. 1401(3)); 1412(a)(3))

services directly, by contract, by referrals to private
schools or facilities including residential treatment
centers, day treatment centers, hospitals, mental he
institutions or through other arrangements.

6.31.2.10 NMAC. IDENTIFICATION, EVALUATIONS
AND ELIGIBILITY DETERMINATIONS:

A. Child find. Each public agency shall adopt and
implement policies and procedures to ensure that al
children with disabilities who reside withthe
agencyds educational ju
with disabilities attending private schools or facilities
such as residential treatment centers, day treatment
centers, hospitals, mental health institutions, detenti
and correctional facilitieshildren who are schooled g
home, highly mobile children, children who reside or]
Indian reservations and children who are advancing
from grade to grade, regardless of the severity of th¢
disability, and who are in need of special education
relatedservices, are located, evaluated and identifieg
compliance with all applicable requirements of 34 C
Secs. 300.111, 300.131, 300.3806 and these or othg
department rules and standards. For preschool chilg
child find screenings shall serve aseiventions under
Subsection B of 6.31.2.10 NMAC.

B. The public agency shall follow a three tier model of
student intervention as a proactive system for early
intervention for students who demonstrate alrfee
educational support for learning as set forth in
Subsection D of 6.29.1.9 NMAC.

C. Criteria for identifying children with perceived specifi
learning disabilities.

(1) Eachpublic agency must use the three tiered mod
of student intervention for students suspected of
having a perceived specific learning disability,
consistent with the department rules, policies and
standards for children who are beiderred for
evaluation due to a suspected disability under the

responsibility to initiate the evaluation procedureSed
71 Fed. Reg. 46636 (August 14, 2006))

TEXICO MUNICIPAL SCHOOLSdoes not specify
how long a child can receive earhtervening services
before an initial evaluation is conducted. If a child
receiving early intervening services is suspected of
having a disability TEXICO MUNICIPAL SCHOOLS
will conduct a full and individual evaluation in
accordance with §8 300.3010@®304 and 300.305 to
determine if the child is a child with a disability and
needs special education and related servicgse7(l
Fed. Reg. 46626 (August 14, 2006))

In TEXICO MUNICIPAL SCHOOLS child find is an
ongoing processTEXICO MUNICIPAL SCHOOLS
expects that children whose parents revoke consent
be identified, located and offered an evaluation in the
same manner as any other child if the child is suspec
of having a disability and being in need of special
education and related serviceéBEXICO MUNICIPAL
SCHOOLShas policies and procedures in place to
ensure effective child find, including that general
education teachers make appropriate referrals of
children suspected of having a disability, which would
include the referral of childrewhose parents have
previously revoked consent for such serviceseef3
Fed. 73012 (December 1, 2008))
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specific learning disability category in compliance

with 34 CFR Sec. 300.307.

é

(d) A parent may request an initial special
education ealuation at any time during the
public agencyds i mpl
of the thredtier model of student intervention.
If the public agency agrees with the parent th
the child may be a child who is eligible for
special education services, thablic agency
must evaluate the child. If the public agency
declines the parento
the public agency must issue prior written
notice in accordance with 34 CFR Sec. 300.5
The parent can challenge this decision by
requesting a deiprocess hearing.

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR
CHILDREN WITH DISABILITIES:

K. Children in detention and correctional facilities.
é
(9) Children placed in juvenile or adult detention or
correctional facilities must be provided learning

opportunities and instruction that meet the state
standards with benchmarks.

L. Children in private schools or faities.
é
(8) Children schooled at home. Each LEA shall locate
evaluate and determine the eligibility of children

with disabilities who are schooled at home pursua
to Secs. 22-2(H) NMSA 1978.

6.29.1.7NMAC. DEFINITIONS:

BX. "Response to intervention (Rtl)" means a mtiéired
organizational framework that uses a set of increasi
intensive academic or behavioral supports, matched
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student need, as astgm for making educational
programming and eligibility decisions. lItis a
continuum of schoelvide support that contributes to
overall comprehensive school improvement efforts.
New Mexi co, the Rt fra
threetier modelofstud nt i ntervent.

6.29.1.9 NMAC. PROCEDURAL REQUIREMENTS:

D.

Student intervention system. The school and district
shall follow a thredier model of student inteention

as a proactive system for early intervention for stude
who demonstrate a need for educational support for
learning or behavior.

(1) Intier 1, the school and district shall ensure that
adequate uwersal screening in the areas of gener
health and welbeing, language proficiency status
and academic levels of proficiency has been
completed for each student enrolled. If data from
universal screening, a referral from a parent, a scl
staff membepr other information available to a
school or district suggests that a particular studen
needs educational support for learning or behavio
then the student shall be referred to the SAT for
consideration of interventions at the tier 2 level.

(2) Intier 2, a properhconstituted SAT at each school
which includes the stu
(as appropriate), shall conduct the student study
process and consider, implement and document t
effectiveness of appropriate reseaitchsed
interventions utilizing curriculusbased measures.
As part of the child study process, the SAT shall
address culture and acculturation, socioeconomic
status, possible lack of appropriate instruction in
reading or math, sehing and learning styles and
instructional delivery mechanisms in order to rule
out other possible causes of the student's educati
difficulties. The SAT shall create no undue delay f
full initial evaluation to determine eligibility for
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®)

(4)

special eduation for a student who is identified as
homel ess or in foster
care system or based on criteria to assess housin
stability status under the federal McKinrégnto
Act and the 2015 ESSA Title IV, Part B, due to thg
high mobility of this specific population group.
When it is determined that a student has an obvio
disability or a serious and urgent problem, the SA
shall address the student's needs promptly on an
individualized basis, which may include a referral
for a full, initial evaluation to determine possible
eligibility for special education and related service
consistent with the requirements of Subsectiofs [
of 6.31.2.10 NMAC and federal regulations at 34
CFR§300.300.

In tier 3, a student has been identified as a studer
with disability or gifted under the state criteria for
giftedness deemed eligible for special education g
related services, and an IEP is developed by a
properlyconstituted IEP team, pursudat
Subsection B of 6.31.2.11 NMAC and federal
regulations at 34 CFR300.321.

The department's manuéhe student assistance
team and the threter model of student
intervention shall be the guidindocument for
schools and districts to use in implementing the
student intervention system.

TEXICO MUNICIPAL SCHOOLSuses the NMPED
manud Response to Intervention Framework (2Q054)
its guiding document in implementing the student
intervention systemlEXICO MUNICIPAL

SCHOOLS byreference in these procedures, and
through staff development (as appropriate), shall infg
appropriate personnel of this guidance document.

8 300.112 Individuaized elucdion programs(1EP).

The State must ensure that anlEP, or an IFSPthat meets
therequiremerts of section 636(d) of the Act, is
developed, reviewed,and revisedfor each child with a
disability in accordance with §8 300.320through 3®.324,
except as povided in8 300.300()(3)(ii).

IDEA 2004 required the U.S. Department of Educatio
to develop a model IEP form. The U.S. Department (
Education has developed an IEP form to assist State
and school districts in understandifg IEP content
requirements TheModel Form: Individualized
Education Progrardeveloped by the U.S. Department
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(Authority: 20U.S.C. 1412(a)(@)

of Education is available through the U.S. Departmer
of Educationds website.

The NMPED has also developetdel IEP forns for
Preschool/Elementary SchaamhdSecondaryupdated
February 201palong with a guideDeveloping Quality
1EPs availablethrough the NMPED website.

TEXICO MUNICIPAL SCHOOLSuses a localized IEF
form based upon the NMPED form and guidance
document.

§ 300.113 Rouine chedking of hearing aids and external
comporents of surgically implanted medical devices.

(a) Hearingaids. Each public agency must ensurethat
hearing aidsworn in school by childrenwith
hearingimpairments, including deafness are
functioning properly.

(b) External components of surgically implanted
medcal devices.

(1) Supject to paagraph (b)(2) of this section,
each public agacy must ersurethat the
external components of surgically implanted
medcal devices arefunctioning propery.

(2) Forachild with asurgically implanted medcal
device who s receiving special education and
related services undethis part, apulic agency
is rot responsible for the pst-surgical
maintenance, progamming, or repbcement of
themedcal device that has beersurgically
implanted (orof anexternal component of the
surgically implanted medcal device).

(Authority: 20 U.S.C. 1401(1), 1401(26)(B))

TEXICO MUNICIPAL SCHOOLSrecognizes its
obligation to change a battery or routinely check an
external component of a surgically implanted medical
device to make sure it isrtued on and operating.
However, mapping a cochlear implant (or paying the
costs associated with mapping) is not routine checkiri
and is not the responsibility FEXICO MUNICIPAL
SCHOOLS (See 71 Fed. Reg. 46581 (August 14,
2006))
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L eastRestrictive Environment (LRE)

8§ 300.114 LRE requirements.

(a) Geneal.

(1) Except as providedin § 300.324(d)(2)
(regading childrenwith disabilitiesin adut
prisons), the Sate must have in effect pdlicies
and procedures to ensure that pubic agecies
in the Sate meetthe LRE requiremerts ofthis
section and§§ 300.115through 300.120.

(2) Each public agecy must ensure thatd

(i) Tothemaximum extent appopriete,
childrenwith disabilities, including
childrenin pubiic orprivate institutions or
other carefecilities, are educated with
children who arenordisabled; and

(ii) Special classes, separate schooling, or

otherremoval of childrenwith disabilities

from theregulareducationd environment
occurs onlyif the nature or severity of the
disability is such that education in regular
classes with the use of supplementary aids
andservices cannot be ahieved
satisfactorily.

(b) Addtional requrementd State funding

mechanismd

(1) Geneal.
(i) A State funding mechansm must not
result in placements that violate the
requiremerts of paragaph(a) of this
section; and
(i) A State must not use afunding
mecharism by which the State distributes
funds onthe basis of thetype of setting in

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR
CHILDREN WITH DISABILITIES:

C.
@)

@)

Least restrictive environment.

Except & provided in 34 CFR Sec. 300.324(d) an
Subsection K of 6.31.2.11 NMAC for children with
disabilities who are convicted as adults under staf
law and incarcerated in adult prisons, all educatio
placements and services for children with disabilit
mug be provided in the least restrictive environme
that i s appropriate to
compliance with 34 CFR Secs. 300.43@0.120.

In determining the least restrictive environment fo
eachc hi | d6s needs, publ i
teams shall ensure that the following requirement
are met.

(&) The requirements of 34 CFR Sec. 300.114(a
for each public agency to ensure that to the
maximum extent appropriate, children with
disabilities, including children in public or
private institutions or other care facilities, are
educated with children who are nondisabled,
and that special classes, separate schooling
other removal of childre with disabilities from
the general educational environment occurs
only if the nature or severity of the disability ig
such that education in regular classes with th
use of supplementary aids and services cann
be achieved satisfactorily.

(b) The required continuum of alternative
placements as specified in 34 CFR Sec.
300.115.

TEXICO MUNICIPAL SCHOOLSacknowledges there
is a strong preference in favor of educating children v
disabilities in the regular classroom with appropriate
aids and supports; x@ver, a regular classroom
placement is not appropriate for every child with a
disability. Placement decisions will be made on a-ca:
by-case basis and must be appropriate for the needs
the child. (See 71 Fed. Reg. 46589 (August 14, 200¢

TEXICO MUNICIPAL SCHOOLSpresumes that the
first placement option to consider for each child with i
disability is the regular classroom in the school that tt
child would attend if not disabled, with appropriate
supplementary aids and services to facilitate such
placement. (See 71 Fed. Reg. 46588 (August 14, 20
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which achild is servedthat will resultin
the failureto provide achild with a
disability FAPE according to the unique
nedls ofthechild, asdescribedin the
childés IEP.

(2) Assurance.If the State daess nothave pdlicies
and praeduesto ensurecompliance with
paragraph (b)(1) of this section, the State must
provide the Secretary an &surance that the
State will revise thefunding mechanism as
soonas feasible to ensure that the mechanism
does not result in placements that violate that

paragragh.

(Authority: 20U.S.C. 1412(a)(5))

(©

(d)

()

®

() The requirement of 34 CFR Sec. 300.320(a)(

(h) The requirements of 34 CFR Sec. 300.503 th

The requirement of 34 CFR Sec. 300.116(c)
that each child with disability be educated in
the school that he or she would attend if
nondi sabled unl ess t
some other arrangement.

The requirement of 34 CFR Sec. 300.116(e)
that a child witha disability not be removed
from education in agappropriate regular
classrooms solely because of needed
modifications in the general curriculum.

The requirements of 34 CFR Sec. 300.320(a)
tha the IEP for each child with a disability
include a statement of the special education §
related services and supplementary aids and
services, based on pe&viewed research to th
extent practicable, to be provided to the child
or on behalf of the d¢hl, and a statement of the
program modifications or supports for school
personnel that will be provided for the child tg
be involved and progress in the general
curriculum and to participate in extracurricula
and other nonacademic acties with
nondis#led children.

The requirement of 34 CFR Sec. 300.324(a)(|
that the regular education teacher of a child
with a disability, as a member of the IEP tean
must assist in determining the supplementa
aids and services, program modifications or
supports for school personnel that will be
provided for the child in compliance with Sec,
300.320(a)(4).

that the IEP include an explanation of the
extent, if any, to which the child will not
participate with nondisabled children in the
regular class and the activities described in §
300.320(a)(4) and 300.117.

public agency give the parents written notice
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reasonable time before the agency proposes
refuses to initiate or change the educational
placement of the child or the provision of FAR
to thechild and that the notice include a
description of any other options considered a
the reasons whthose options were rejected.

The requirement of 34 CFR Sec. 300.120 tha|
the department carry bactivities to ensure tha
Sec. 300.114 is implemented by each agency
and that, if there is evidence that a public
agency makes placements that are inconsist¢
with Sec. 300.114, the department must revig
the public agencyoés
and assist in planning and implementing any
necessary corrective action.

8§ 300.115 Continuum of alternative placenents.

(b)

(a) Each public ageicy must ensure that a continuum of
alternative placements is available to meet the needs

of childrenwith disabilities for special education
andrelated services.

Thecontinuum requiedin paragraph (a) of this
section mustd

(1) Includethe dtemative gacementslistedin the
definition of special education under§ 300.38
(instruction in regularclasses, special classes,
special schods, home instruction, and
instruction in hospitals andinstitutions); and

(2) Make provision for supplementary services
(such as resource room oritinerant instruction)
to beprovided in conjunction with regular
class placement.

TEXICO MUNICIPAL SCHOOLSwill make available
a full continuum of placementS'EXICO MUNICIPAL
SCHOOLSunderstands that there is no requirement t
each of the placements on the continuumtbized.
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(Authority: 20U.S.C. 1412(a)(5))

§ 300.116 Placements.

In determining the edicational placement of a child with a

disability, including a preschool child with a disability,
each public agency must ensurethatd

(&) Theplacement decisiond

(1) Ismade by agroup of persons, including the
parents, andother persons knowledgeable
aboutthe child, the meaning of the evaluation
data, and the placement options; and

@ of this subpart, including §8 300.114 through
300.118;
(b) Thechildé plcemend
(1) Isdeterminedat least annually;
(2) Isbased onthe childés |EP; and
(3) Isascloseas wssibleto thechild& hame;

(¢) Unlessthe IEP of a child with a disability requires

some other arrargement, the child is educatedin the

school that heor shewould attendif nondsabled;
(d)

In selecting the LRE, consideration is gvento any
potential harmful effect onthechild or onthe

qualty of sewvicesthat he orsheneeds; and
(e)

Achild with adisability is not removed from
education in age- apprqriate reguar classrooms
solely because of needed modificationsin the

general education curriculum.

(Approved by the Office of Management andBudget under

control number 18201 0030)(Authority: 20 U.S.C.

Is made in conformity with the LRE provisions

6.29.1.9 NMAC. PROCEDURAL REQUIREMENTS:

é

Length of school day and year.

(3) All students shall be in schedirected prograsy

exclusive of lunch, for a minimum of the following:

(a) kindergarten, for halflay programs: two and
onehalf (2 and 1/2) hours per day or 450 hou
per year; or, for fulday programs: five and
one-half (5 and 1/2) hours per day or 990 hou
per year;

(b) grades one through six: five and emaf (5
and 1/2) hours per day or 990 hours per year|

and

(©

grades seven through twelve: six (6) hours p
day or 1,080 hours per year.

TEXICO MUNICIPAL SCHOOLSexpects the IEP
Team to follow the Tenth Circuit standard for
determining the least restrictive environment. First, tl
IEP Team will considewhether education in the regulg
classroom, with the use of supplementary aids and
services, can be achieved satisfactorily. If the answe
finoo, and the | EP Team i
education or to remove the child from regular educati
TEXICO MUNICIPAL SCHOOLS HP Team will
examine whether the school has mainstreamed the ¢
to the maximum extent appropriate. (See L.B. v. Nek
School District, 379 F.3d 966 (10th Cir. 2004))

The Tenth Circuit standaidcludes five factors for
consider#ion:

A Whether the district has taken steps to
accommodate the child with disabilities in regula
education (by providing supplementary aids and
services or modifying its regular education
program);

Whether these efforts were sufficient or token (th
regurement that districts modify and supplement
regular education is broad; however, districts nef
not provide every conceivable supplementary aig
service to assist the child);

Whether the child will receive an educational
benefit from regular education;

The childés overall ed
mainstreamed environment, balancing the benef
of regular and special education (since, on the o
hand, the nonacademic benefit that the child
receives from mainstreaming may tip the balanct
favor o mainstreaming, even if the child cannot
flourish academically; while on the other hand,

-

>

>
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1412(2)9))

placing the child in regular education may be
detrimental to the child); and

A The effect the disabl ¢
regular classroom environment.

(SeeL.B. v. Nebo School District, 379 F.3d 966 (10th
Cir. 2004))

TEXICO MUNICIPAL SCHOOLSbelieves that if a
child with a disability has behavioral problems that ar
so disruptive in a regular classroom that the educatio
other children is significantlympaired, the needs of the
child with a disability generally cannot be met in that
environment. However, before making such a
determinationTEXICO MUNICIPAL SCHOOLSwill
ensure that consideration has been given to the full
range of supplementary aids asetvices that could be
provided to the child in the regular educational
environment to accommodate the unique needs of th
child with a disability. If the IEP Team determines th:
even with the provision of supplementary aids and
ser vi ces,EPtduldnotbh impleménsed |
satisfactorily in the regular educational environment,
that placement would not be the LRE placement for t|
child at that particular time, because her or his uniqug
educational needs could not be met in that setting. ({
71Fed. Reg. 46589 (August 14, 2006))

TEXICO MUNICIPAL SCHOOLSwill utilize the same
process for determining the educational placement fo
children with lowincidence disabilities (including
children who are deaf, hard of hearing, or eldafd), as
used fo determining the educational placement for all
children with disabiliti
educational placement will be determined on an
individualcassoy case basis dep
unique educational needs and circumstances, rather
by the childbés category
on the childds | EP. ( S¢
14, 2006))

TEXICO MUNICIPAL SCHOOLSdoes not consider
mai ntaining a childdés pl
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program that is substantially and mé#y similar to
the former placement to be a change in placement. (
71 Fed. Reg. 465889 (August 14, 2006))

TEXICO MUNICIPAL SCHOOLSunderstands that
there is nothing ithe IDEA that requires a detailed
explanation i n t hadreducatiodat
needs or education placements cannot be met in the
location the parents request; howeVeEXICO
MUNICIPAL SCHOOLSwill strive to adequately
communicate such to parents. (See 71 Fed. Reg. 46
(August 14, 2006))

TEXICO MUNICIPAL SCHOOLSwill ensure that
children with disabilities have available an instruction
day commensurate with that of children without
disabilities. The IEP Team may provide for a shorten
school day as part of tH
circumstances specific the needs of the individual
child. (See NMPED memoranda regard®fwprtened
School Days for Students with Disaki#is (November
13, 2002) andLlength of School Day and Instructional
Time (January 3, 2003))

TEXICO MUNICIPAL SCHOOLSprohibits shortening
the school dy for a student with disabilities solely to
accommodate transportation schedules or in order to
accommodate teacher planning time or for
administrative convenience. (See NMPED
memorandum regardirigength of School Day and
Instructional TimgJanuary 3, 2003))

TEXICO MUNICIPAL SCHOOLSwill only shorten the
school day for a child with a disability in the rare
circumstance that it is educationally justifisdmeet the
s t u d eniguerdesds, as determined and documente
by the IEPTeam Legitimate factors that IEP teams
consider and that may indicate the need for a shorter
school day include the ¢
and behavioral and/or etional needs. (See NMPED
memorandum regardirigength of School Day and
Instructional TimgJanuary 3, 2003))
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8 300.117 Nonacalemic setings.

In providing or arrangingfor the povision of
nonacademic and etracurricular servicesand activities,
including meals, recess perials, andthe services and
activitiessetforth in § 300.107, each public agecy must
ensure that each child with a disability paticipaeswith
nondisabledchildren in the etracurricular services and
activities to the maximum extent appropriate to the neas
of that child. Thepublic agency must ensurethat each
child with adisability has the supgementary aids and
services deermined by the child& IEP Team to be
appropriate and neessary for the child to paticipatein
nonacademic settings.

(Approved by the Office of Manayement andBudget
under control number 18201 0030)(Authority: 20 U.S.C.

1412(2)())

TEXICO MUNICIPAL SCHOOLSwill provide
supplementary aids and services in extracurricular ar
nonacademic settings to enable children with disabilil
to be educated with nondisabled children to the
maximum extent appropriate. (See 71 Fed. Reg. 465
(August 14, 2006))

8 300.118 Childrenin public or privateinstitutions.

Except as providedin § 300.149(d) (regardng agency
responsibility for gened supervision for some individuals
in adult prisons), anSEA must ensure that § 300114is
effectively implemented, including, if necessary, making
arrangements with public andprivate institutions (such as
amemorandum of agrement or special implementation
proceduses).

(Authority: 20U.S.C. 1412(a)(5))

8 300.119 Technical assistanceand training activities.

Each SEA must carry out activities to ensure that teachers
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and adninistratorsin all public ageciesd

(@) Arefully informed abaut their responsibilities for
implementing § 300.114; and

(b) Are provided with technical assistance andtraining
necessaryto assist them in this effort.

(Authority: 20U.S.C. 1412(a)(5))

8 300.120 Monitoring adivities.

(a) TheSEA must carryout activitiesto ersure that §
300.114 is mplemented byeach public agency.

(b) If thereis evidence that a public agency makes
placements that areinconsistent with § 300.114, the
SEA musto

(1) Reviewthe pubic agencyGjustification for its
actions; and

(2) Assistin planning and implementing any
necessary corrective action.

(Authority: 20U.S.C. 1412(a)(5))

Additional Eligibility Requremerts

8 300.121 Procedural saeguards.

(@) Geneal. The State must have procedural ssfeguads
in effect to ensurethat each pubiic agency in the
State meds therequiremerts of §8 300.500 through
300536.

(b) Procedural safeguards identified. Childrenwith
disabilities andtheir paents must be affordedthe

TEXICO MUNICIPAL SCHOOLS Board Policy
along with this Handbook of Procedures constitute th
Policies and Ricedures oTEXICO MUNICIPAL
SCHOOLSwhich are designed to be consistent with
State policies and procedures established under §
300.121 and 8§88 300.500 through 300.536 to ensure t

v,
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procedual safeguads idertifiedin pargraph(a) of
this section.

(Authority: 20 U.S.C. 1412(a)©)(A))

children with disabilities and their parents afforded
the procedural safeguards under the IDEA.

A current copyof theParent and Child Rights in Specis
Education Procedural Safeguaidstice (English
Version) Derechos de los Padres y del/la Nifio(a) en
Educacién Especial: Su Avisntérino Sobre
Procedimientos De Proteccion (Spanish Versitirg
Parent and Child Rights in Special Education Proced
Safeguard Notice (Navajo Versiorgnd theParent and
Child rights in Special Education Procedurals
Safeguards Notice (Russieare available through the
NMPED.

§ 300.122 Evaluation.

Childrenwith disabilities must be evaluaedin accordance
with 88300300through 3M.311 of subpat D of this part.

(Authority: 20U.S.C. 1412(a)(7))

TEXICO MUNICIPAL SCHOOLS Board Polcy
along with this Handbook of Procedures constitute th
Policies and Procedures DEXICO MUNICIPAL
SCHOOLSwhich are designed to be consistent with
State policies and procedures established under §
300.122 and 8§88 300.300 through 300.311 to ensure t
children with disabilities are evaluatedder the IDEA.

§ 300.123 Corfidentiality of personally identifiable
information.

The State must have pdliciesand procedures in effect to
ensure that public agencies inthe State comply with 88
300.610through 300626related to protecting the
confidentidity of any personally iderifiableinformation
collected, used, ormaintained umler Pat B of the Act.

(Authority: 20U.S.C. 1412(a)(8); 1417(c))

TEXICO MUNICIPAL SCHOOLS Board Policy
(including policies to ensure compliance with the
Family Educational Rights and Privacy Act) along wit
this Handbook of ProcedurasdTEXICO

MUNICIPAL SCHOOLS s annual FER
constitute the Policies and Procedure$BXICO
MUNICIPAL SCHOOLSwhich are designed to be
consistent with State policies and procedures establis
under § 300.123 and §§ 300.610 through 300ré26ed
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to protecting the confidentiality of any personally
idertifiableinformation collected, used, ormaintained
under Pat B of the Act.

8 300.124 Transition of childrenfrom the Part C program to
presdiod programs.

The State must have in effect policies andprocedures to
ensurethatd

(@) Childrenparticipatingin ealy intervention
prograns assisted underPart C of the Act, andwho
will paticipate inpreschool progems asdsted
underPat B of the Act, experience a smooth and
effective transition to those preschool programs ina
manner consistent with section 637(3(9) of the Act;

(b) Bythethird birthdayof achild describedin
pararaph(a) of this section, anlEP @, if consistent
with § 300.323(b) andsection 636(d) of the Act, an
IFSP, has ben developed and isbeing implemented
for thechild consistent with §300101(); and

(c) Eech affected LEAwIll paticipate intransition
planning conferencesarranged by the designated
lead agency under section 635(a)(10) of the Act.

(Authority: 20U.S.C. 1412(a)(9))

6.31.2.1INMAC. EDUCATIONAL SERVICES FOR
CHILDR EN WITH DISABILITIES:

A. Preschool programs for children agethrough 5.

(1) Each public agency shall ensure that a free
appropriate public educationasailable for each
preschool child with a disability within its
educational jurisdicti
birthday and that an individualized education
program (IEP) under Part B or an individual family
services plan (IFSP) under Part Gloé IDEA is in
effect by that date in compliance with 34 CFR Sed
300.101, 300.124 and 300.323(b).

(2) Eligibility to enroll in Part B preschool program.

(a) If a child turns three at any time during the
school year and is determined to be eligible
under Part B, the child may enroll in a Part B
preschool program when the child turns three
the parent so chooses, whether or not the chi
has previogly been receiving Part C services.

(b) Notwithstanding subparagraph (a) of this
paragraph, if a child turns three at any time
prior to July 1, 2012 and is enrolled in a Part |
program, the parent h#tse option of having the
child complete the remainder of the school yg
in early intervention services or, if the child is
determined to be eligible under Part B,
enrolling the child in a Part B preschool
program.

TEXICO MUNICIPAL SCHOOLS Board Policy
along with this Handbook of Procedures constitute th
Policies and Procedures ®EXICO MUNICIPAL
SCHOOLSwhich are designed to be consistent with
State policies and procedures established under §
300.124, § 300.101, and § 300.323 for the transition |
children from the IDEA Part C programs to IDEA Parl
B programs.

TEXICO MUNICIPAL SCHOOLSwill implement its
Policies and Procedures to ensure a smooth and effe
transition from IDEA Part C (FIT Program) to Part B
programs for preschool children with disabilities withil
TEXICO MUNICIPAL SCHOOL® s educat |
jurisdiction, in compliance with 34 C.F.B.300.124.

The IDEA Part C lead agency must share the directo|
information of potentially eligible students with their
LEA(s) includingTEXICO MUNICIPAL SCHOOLS

TEXICO MUNICIPAL SCHOOLSwill make

reasonale efforts to establish productive working
relations with local Part C programs and when given
reasonable notice shall participate in the ninety day
transition planning conferences arranged by local Pa
providers.

TEXICO MUNICIPAL SCHOOLSunderstandthat the
process of sharing this data must be completed in a
Memorandum of Understanding (MOU) or Interagend
Agreement between boffEXICO MUNICIPAL
SCHOOLSandthePart C lead agency.
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(3) To ensure effective transitioning from IDEA Part C
programs to IDEA Part B programs, each public
agency must conduct a full and individiratial
comprehensivevaluation, at no cost to the parent,
and in compliance with requirements of 3BRC
Secs. 300.300, 300.301, 300.302, 300.304 and
300.305 and other department rules and standard
before the initial provision of Part B special
education and related services to a child with a
disability.

(&) The initial comprehensive evaluation process
shall be conducted in all areas of suspected
disability.

(b) The Part B eligibility determination team shall
review current assessments and shetiédnine
the additional data and assessments needed
the comprehensive evaluation. Current
assessments are defined as assessments, ot
than medical assessments, conducted no mo|
than six months prior to the date of the meetil
of the Part B eligibilly determination team.

(c) The Part B eligibility determination team musi
consider educationally relevant medical
assessments as part of the review of existing
evaluation data. The determination ofyility
may not banade solelyn the basis of medical
assessments. If the team considers medical
assessments conducted more than six month
prior to the date of the meeting, the team mug
document the appropriateness of considering
such medical assessnten

(4) Each public agency shall develop and implement
appropriate policies and procedures to ensure a
smooth and effective transition from Part C to Par|
programs for preschool children with disabdgi
within the agencybs ed
compliance with 34 CFR Sec. 300.124. Each LEA
and other public agencies as appropriate shall mg
reasonable efforts to establish productive working

relations with local Part C programs and when giv

On September 6, 2011, the U.S. Department of
Education announcetie release of the final regulation
for the early intervention program under Part C of the
IDEA. TEXICO MUNICIPAL SCHOOLSIis committed
to a seamless transition of children with disabilities fre
the Part C program tits Part B program. TEXICO
MUNICIPAL SCHOOLS by reference in these
procedures, and through staff development (as
appropriate), shall inform appropriate personnehef
Part C regulations and U.Bepartment of Education
Non Regulatory Guidanaelated to same in order to
effectuate a seamless transition
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®)

reasonable notice shall participate in the transition
planning conferences arranged by local Part C
providers.

In particular:

@

(b)

(©

(d)

(e)

®

Each LEA shall srvey Part C programs within
its educational jurisdiction in its child find
efforts to identify children who will be eligible
to enter the LEAO&6s P
future years.

Each LEA $all promote parent and family
involvement in transition planning with Part C|
programs, community programs and related
services providers at least six months before
child is eligible to
preschool program.

Each LEA shall establish and implement
procedures to support successful transitions
including parent training, professional
development for special educators and gener
educators, and student and parentadifocacy
training and education.

Each LEA shall assist parents in becoming th
childés advocates as
transition through systems.

Each LEA shall participate in transition
planning conferences arranged by the
designated Part C lead agency no less than ¢
days prior to the anticipated transition or the
child's third birthday, whichever occurs first, t
facilitate informed choices fall families.

Each LEA shall designate a team including
parents and qualified professionals to review
existing evaluation data for each child enterin
the LEAG6s preschool
with 34 CFR Sec. 300.305, and based on tha
review to identify what additional data, if any,
are needed to determ
for Part B services or develop an appropriate

programin a manner that is consistent with
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C)

(h)

Paragraph (3) of Subsectidnof this section.

The notice of procedural safeguards shall be
given to the parents as provided in Paragrapl
(3) of Subsection D of 6.31.2.13 NMAC

Development of IFSP, IEP or IFSEP.

(i) The IFSP, IEP, or IFSHEEP will be
developed by a team constituted in
compliance with 34 CFR Sec. 300.321 th
includes parents. For children
transitioning from Part C programs to Pal
B programs, théeam must also include
one or more early intervention providers
who are knowledgeable about the child.
AEarly interventio
as Part C service coordinators or other
representatives of the Part C system.

(i) For each child transitioning from a Part C
program to a Part B preschool program,
the LEA shall initiate a meeting to develg
the eligible chtilBEPd
in accordance with 34 CFR Sec. 300.124
The IFSP, IERr IFSP must be developec
and i mplemented no
third birthday, consistent with 34 CFR Se
300.101(b).

In compliance with 34 CFR Sec. 300.101(b)(2
i f a chi | d&Gsuritgithe suimrdea,
the childés | EP team
when services under the IEP or IFSP will beg
Each public agency must engage in approprig
planning with the Part C lead agency so that |
eligible child will be prepared to receive PBr
special education and related services when |
IEP team determines that the services under
IEP or IFSP will begin.

Each public agency shall develop policies an
procedures to ensuresaccessful transition

from Part B preschool for children with
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disabilities who are eligible for continued
services in pré&indergarten and kindergarten.

88 300.125300.128Reser ved]

Childrenin Private Shods

8 300.129 Stae responsibility regarding childrenin private
schods.

The State must have in effect policies andprocedures that
ensure that LEAS, and, if apdicable, the SEA, meet the
private school requiemerts in 88 300.130through
300148.

(Authority: 20 U.S.C. 1412(a)(10))

The NMPED has issued a memorandum containing
guidance regardin@hildren in Private Schools
(November 14, 2005)vailable through the NMPED
website. TEXICO MUNICIPAL SCHOOLS by
reference in these procedures, and through staff
development (as appropriate), shall inform approprial
personnel of this guidance.

The U.S. Department of Education has issued guidar
do c ume nt Questions &nd AnswerS On Serving
Children with Disabilities Placed By Their Parents at
Private SchooRevised April 2011) available through
the U.S. Department of Education website. These
guidance documents provide detailed responses to
frequently asked questions, and provide a clear
explanation ofTEXICO MUNICIPAL SCHOOLS s
duty to parentaliyplaced privateschool children.
TEXICO MUNICIPAL SCHOOLS by reference in
these procedures, and through staff development (as
appropriate), shall inform appropriate personnel of th
guidance document.
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ChildrenWith DisabilitiesEnrolledby Their Parentsin Private Stods

8 300.130 Definition of parentall y-placedprivate sdod
childrenwith disabilities.

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR New Mexicods statutory (g
CHILDREN WITH DISABILITIES: specifically excludes a home school. However,
TEXICO MUNICIPAL SCHOOLS) s  cirdidutyd
still extends to homschool students. (See NMPED
MemorandunChildren in Private Schoo(®ovember
14, 2005))

Parentally-placed ptivate school childrenwith disabilities
means childrenwith disabilities enolled by their paents in
private, including religious, schools or facilitiesthat meet
thedefinition of elementary school in § 300.13 or
secondaryschool in § 300.36, other than childrenwith L. Children in private schools or facilities.
disabilities covered under 88 300.145through 3@®.147.

(1) Children enrolled by parents in private schools or

(Authority: 20 U.S.C. 1412(2)(10)(A)) facilities.

(a) Parentally placed private school children with
disabilities means children with disabilities
enrolled by their parents private schools,
including religious schools or facilities, such &
residential treatment centers, day treatment
centers, hospitals, mental health institutions,
other than children with disabilities who are
covered under 34 CFR Secs. 300.145 throug
300.14.

(b) A school district in which a private school or
facility is located shall not be considered the
resident school district of a scheaje person if
residency is based solely on the schag
peron's enroliment at the facility and the
schootage person would not otherwise be
constlered a resident of the state.

8 300.131 Child find for parentally-placedprivate sdod
childrenwith disabilities.

6.31.2.11 NMAC. EDUCATIONAL SERVICES FOR TEXICO MUNICIPAL SCHOOL®S s chi | d
CHILDREN WITH DISABILITIES: applies to students enret in private schools by their
parents, whether or not accredited, and to homescho|
students withilTEXICO MUNICIPAL SCHOOLS s

(@) Geneal. Each LEA must locate, identify, and
evauate all childrenwith disabilities who are
errolled by therr parentsin private, including
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